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TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Part  235 

RIN  0584-AB31 

State  Administrative  Expense  Funds: 
National  School  Lunch  Program, 

Special  Milk  Program  for  Children, 
School  Breakfast  Program,  Child  and 
Adult  Care  Food  Program,  Food 
Distribution  Program 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  incorporates 
in  the  regulations  the  requirements  in 
the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  which 
concern  State  Administrative  Expense 
(SAE)  funds.  SAE  funds  are  Federal 
funds  provided  to  State  agencies  to 
assist  with  the  administrative  costs  of 
the  National  School  Lunch  Program 
(NSLP),  the  School  Breakfast  Program 
(SBP),  the  Special  Milk  Program  for 
Children  (SMP)  and  the  Child  and  Adult 
Care  Food  Program  (CACFP)  and  the 
administrative  costs  of  the  Food 
Distribution  Program  (FDP)  in 
conjunction  with  these  programs.  The 
SAE  provisions  of  the  1989  legislation 
included  in  this  final  rulemaking  do  the 
following:  Establish  limits  on  the  level 
of  SAE  funds  that  may  be  retained  by 
the  State  from  one  fiscal  year  to  another 
and  specify  how  SAE  funds  that  are 
returned  by  the  State  are  to  be 
redistributed.  Finally,  the  legislation 
provides  that  alternate  State  agencies 
which  administer  the  CACFP  receive 
the  funds  to  which  they  are  entitled.  In 
practical  effect,  this  provision  concerns 
the  “adult  care  component”  of  the 
CACFP  since  the  Department  already 
provides  funds  directly  to  the  State 
agencies  administering  the  CACFP.  This 
flnal  regulation  reflects  this  statutory 


provision.  These  changes  to  the  SAE 
provisions  are  designed  to  ensure  that 
adequate  funds  are  available  for  the 
purposes  specified. 

EFFECTIVE  DATE:  This  final  regulation  is 
effective  April  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Eadie,  Chief,  Policy  and  Program 
Development  Branch  or  Mr.  Charles 
Heise,  Child  Nutrition  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302  or  by  telephone  at  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS)  has 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  the  regulation  pertains  entirely  to 
the  funding  of  State  agencies,  and  these 
are  not  small  entities. 

Paperwork  Reduction  Act 

The  proposed  rule  contained 
information  collections.  However,  the 
provisions  that  contained  reporting  and 
recordkeeping  burdens  are  not  included 
in  this  final  rule.  Therefore,  this  final 
rule  does  not  contain  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“Effective  Date”  section  of  this 
preamble.  Prior  to  any  judicial  challenge 


to  the  provisions  of  this  rule  or  the 
application  of  the  provision,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  National 
School  Lunch  Program,  the 
administrative  procedures  for  State 
agency  appeals  of  State  Administrative 
Expense  funds  sanctions  (7  CFR 
235.11(b))  are  set  forth  in  7  CFR 
235.11(f). 

Executive  Order  12372 

The  FDP,  SBP,  NSLP,  SMP,  CACFP, 
and  SAE  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.550,  No.  10.553,  No.  10.555,  No. 
10.556,  No.  10.558,  and  No.  10.560, 
respectively.  These  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
to  notice  published  at  49  FR  29114,  Jime 
24,  1983.) 

Background 

Public  Law  101-147,  entitled  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  (103  Stat. 
877),  was  enacted  on  November  10, 

1989.  Section  122  of  this  legislation 
included  changes  to  some  of  the 
statutory  provisions  governing  the  use 
of  State  Administrative  Expense  (SAE) 
funds  provided  by  the  Federal 
government  to  assist  States  with 
meeting  the  administrative  costs  of 
many  of  the  programs  authorized  under 
the  National  School  Lunch  Act  (NSLA) 
and  the  Child  Nutrition  Act  of  1966 
(CNA). 

On  December  6, 1991,  the  Department 
published  a  proposed  rulemaking  at  56 
FR  63882  to  incorporate  these  statutory 
changes  into  the  SAE  regulations  and  to 
make  discretionary  changes  to  the 
funding  of  Food  Distribution  Programs. 
This  proposal  included  the  following 
provisions:  (1)  The  maximum  amount  of 
SAE  which  a  State  could  carry  over 
from  one  fiscal  year  to  the  next  was 
limited  to  25  per  cent  for  Fiscal  Year 
1991  and  20  per  cent  for  subsequent 
years;  (2)  a  minimum  of  $3  million  of 
any  excess  SAE  funds  recovered  by  the 
Department  in  Fiscal  Year  1992  and  $4 
million  of  SAE  recovered  in  each  of  the 
next  two  years  must  be  made  available 
to  demonstration  projects  authorized 
under  section  107  of  Public  Law  101- 
147  to  provide  food  service  to  homeless 
children  under  the  age  of  6  in 
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emergency  shelters:  (3)  if  a  State  elects 
to  have  an  agency  other  than  the  agency 
administering  the  child  care  component 
of  the  CACFP  administer  the  adult  care 
component  of  that  Program,  the 
Department  will  ensure  that  a  share  of 
the  SAE  funds  generated  by  the  CACFP 
is  made  available  to  this  other  agency; 

(4)  a  portion  of  the  nondiscretionary 
SAE  funds  made  available  to  a  State 
would  be  designated  exclusively  for  the 
Food  Distribution  Program’s 
administrative  expenses  associated  with 
providing  commodities  to  the  NSLP, 

SBP,  and  CACFP;  and  (5)  beginning 
with  Fiscal  Year  1993,  expenditures 
from  State  sources  for  applicable  food 
distribution  administrative  costs  would 
have  to  be  no  less  than  the  amount  of 
State  funds  expended  or  obligated  in 
Fiscal  Year  1991,  in  order  to  ensure 
continued  State  support  for  food 
distribution  activities.  Readers  are 
referred  to  the  proposed  rule  for  a  more 
complete  explanation  of  these 
provisions. 

During  the  ofHcial  comment  period, 
the  Department  received  53  comments. 
Most  of  these  were  from  State  agencies 
which  administer  one  or  more  of  the 
child  nutrition  programs  and/or  the 
Food  Distribution  Program,  but  three 
comments  were  received  from  State  or 
national  associations  and  one  comment 
was  submitted  by  a  State  governor’s 
office.  Most  of  the  commenters 
addressed  the  provisions  relating  to  the 
transfer  of  funding  to  food  distribution 
activities  and  the  maintenance  of  State 
funding  levels  for  these  activities.  The 
overwhelming  majority  opposed  these 
provisions:  in  fact,  only  four 
commenters  approved  wholly  of  the 
proposed  provisions  on  transfer  of  funds 
to  the  FDP.  The  major  concerns  of  those 
opposed  to  the  transfer/exclusive  use 
provisions  were  as  follow; 

•  The  provision  is  inconsistent  with 
either  the  statutory  language  or  the 
intent  of  Congress: 

•  The  total  prohibition  against 
transferring  funds  from  the  FDP  to  the 
other  child  nutrition  programs  is 
inconsistent  with  the  statutory 
provision  which  permits  a  10  per  cent 
transfer  of  administrative  funds  among 
programs; 

•  The  proposal  would  divert 
administrative  funds  away  from  the 
child  nutrition  programs  at  the  same 
time  that  additional  administrative 
requirements  such  as  coordinated 
review  and  breakfast  outreach  are  being 
imposed; 

•  The  requirement  that  the  food 
distribution  portion  of  funds  be  used 
exclusively  for  these  activities  would 
interfere  with  States’  flexibility  to 
provide  funding  where  it  is  most 


needed,  especially  in  those  States  in 
which  one  agency  administers  both  the 
child  nutrition  programs  and  the  FDP; 

•  Tracking  and  accounting  for 
separate  funds  will  create  a  burden, 
especially  for  those  agencies  which 
administer  both  programs  and  must, 
therefore,  document  the  exclusive  use  of 
funds  for  food  distribution  activities; 

•  The  FDP  already  has  a  source  of 
funding  through  assessment  fees,  and 
any  additional  funds  should  be 
appropriated  separately  rather  than 
transferred  at  the  expense  of  the  child 
nutrition  programs. 

Commenters  opposed  to  the 
maintenance  of  effort  provision  raised 
the  following  concerns  and  issues: 

•  This  provision  exceeds 
Congressional  intent: 

•  This  provision  would  penalize 
those  States  which  have  been  providing 
funds  voluntarily  for  food  distribution 
purposes: 

•  Since  most  States  do  not  currently 
track  food  distribution  funds  separately, 
it  will  be  difficult  to  establish  the  exact 
level  of  funding  to  be  maintained: 

•  Because  of  cutbacks  in  State 
funding  since  1991,  some  States  will  be 
unable  to  comply  with  the  maintenance 
of  effort  requirement. 

As  noted  in  the  preamble  to  the 
December  6, 1991  proposed  rulemaking, 
section  122(a)(1)(D)  of  Pub.  L.  101-147 
added  a  new  paragraph  (8)  to  section 
7(a)  of  the  CNA  which  directs  each  State 
to  ensure  (in  accordance  with 
regulations  issued  by  the  Secretary)  that 
the  State  agency  administering  the 
distribution  of  donated  food  (the 
“distributing  agency’’)  is  provided  an 
appropriate  amount  of  SAE  for  the 
administrative  costs  incurred  in 
distributing  donated  commodities  to  the 
NSLP,  SBP  and  CACFP.  The  law  further 
authorized  the  Secretary  to  consider  the 
value  of  commodities  when  developing 
regulations  to  implement  this  provision. 
Currently,  the  Department  provides  SAE 
funds  directly  to  the  distributing  agency 
in  the  State  that  administers  the  FDP  for 
the  NSLP,  SBP,  and  CACFP.  Therefore, 
no  change  to  the  SAE  regulation  was 
required  to  implement  this  provision. 

However,  in  order  to  further  improve 
the  administration  of  SAE  funds  in 
connection  with  the  FDP,  the 
Department  proposed  a  number  of 
discretionary  changes  to  the  SAE 
regulations  regarding  funding  of  the 
FDP.  First,  the  Department  proposed  a 
methodology  for  distributing  a  portion 
of  the  nondiscretionary  SAE  allocation 
for  the  FDP’s  administrative  costs. 
Second,  clarifications  to  the  formula  for 
determining  the  level  of  discretionary 
SAE  funds  to  be  used  for  the  FDP  were 
proposed.  Third,  since  the  Department 


has  always  intended  that  SAE  funds 
designated  for  food  distribution 
purposes  be  so  used,  the  proposed  rule 
prohibited  using  the  food  distribution 
portion  of  SAE  for  any  other  purposes, 
even  when  the  same  agency  administers 
the  FDP  and  the  child  nutrition 
programs.  Finally,  the  legislative  history 
of  section  122  makes  it  clear  that 
distributing  agencies  were  expected  to 
reduce  or  eliminale  current  assessment 
fees,  wherever  possible,  in  response  to 
their  receipt  of  SAE  funds.  The 
“maintenance  of  effort’’  provision  of  the 
proposal  was  designed  to  promote  this 
goal  by  ensuring  that  States  would 
continue  to  provide  the  same  level  of 
State  funds  derived  from  sources  other 
than  assessment  fees.  Since  the  total  of 
State  and  Federal  funds  provided  for 
food  distribution  would,  in  many  cases, 
increase,  assessment  fees  could  be 
reduced  or  eliminated. 

Nevertheless,  the  Department 
recognizes  the  concerns  raised  by 
commenters  and  has  no  desire  to  adopt 
provisions  that  could  potentially  have  a 
negative  impact  on  operations  in  some 
States.  For  these  reasons,  the 
Department  wishes  to  reconsider  these 
discretionary  issues  regarding  FDP 
funding  and  review  available  options, 
including  possible  alternatives  to  the 
proposal.  Therefore,  these  provisions 
are  not  included  in  this  final  regulation; 
rather,  they  will  be  treated  in  a  separate, 
future  rulemaking.  The  Department  is, 
however,  proceeding  to  finalize  those 
provisions  required  by  Public  Law  101- 
147.  The  remainder  of  this  preamble 
discusses  commenters’  questions  and 
concerns  on  these  issues. 

Limits  on  Funds  Retained  From  the 
Previous  Fiscal  Year 

The  Department  proposed  to  amend 
§  235.5(e)  and  §  235.6(a)  to  incorporate 
the  mandate  of  section  7(a)(5)(A)  of  the 
CNA  as  amended  by  section  122(a)(1)(C) 
of  Public  Law  101-147,  which  limits  the 
amount  of  unobligated  SAE  funds  that 
may  be  retained  and  carried  over  into 
the  next  fiscal  year  to  a  maximum  of  25 
per  cent  for  Fiscal  Year  1991  and  a 
maximum  of  20  per  cent  for  subsequent 
fiscal  years.  The  proposed  amendment 
also  specified  how  the  limit  would  be 
calculated  and  how  the  limit  would  be 
compared  at  the  end  of  the  first  fiscal 
year  to  the  amount  of  unobligated  SAE 
funds.  Essentially,  the  Department 
would  apply  the  appropriate  percentage 
to  the  State’s  initial  allocation  to 
establish  the  maximum  amount  of  SAE 
that  may  be  carried  over.  To  determine 
the  total  amount  of  unobligated  funds, 
the  Department  would  subtract  the 
amount  reported  by  the  State  agency  on 
Line  k  (Total  Federal  share  of  outlays 
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and  unliquidated  obligations)  of  the 
fourth  quarter  Standard  Form  (SF)  269 
from  the  total  amount  of  SAE  funds 
granted  for  the  fiscal  year.  The 
Department  would  then  recover  any  of 
these  funds  in  excess  of  the  maximum 
amount  of  SAE  that  can  be  carried  over. 
For  an  example  of  how  the  process 
would  work,  interested  parties  should 
refer  to  the  discussion  on  page  63885  of 
the  preamble  to  the  proposed  rule. 

Twenty-three  commenters  addressed 
the  limitation  provisions  of  the 
proposed  rule,  with  most  of  them 
believing  that  such  a  limitation  would 
have  a  negative  impact  on  Program 
administration,  although  one  State 
agency  reported  that  its  carryover  has 
b^n  well  below  20  per  cent,  so 
compliance  was  not  perceived  to  be  a 
problem.  One  commenter,  however,  was 
•concerned  that  the  carryover  limit  will 
lead  to  the  elimination  of  funds  for 
reallocation,  with  the  result  that  small 
States  in  particular  will  have  difficulty 
funding  their  activities  with  only  the 
minimum  grant  available  to  them.  One 
commenter  suggested  that  an  arbitrary 
percentage  is  inequitable  to  those  States 
with  allocations  below  the  national 
mean,  and  another  stated  that  basing  the 
carryover  amount  only  on  the  initial 
allocation  does  not  conform  with  the 
language  of  the  statute,  which  allows 
the  carryover  of  20  per  cent  of  the  funds 
available  for  the  frscal  year.  Two 
commenters  were  concerned  about 
including  reallocated  funds  as  part  of 
the  year-end  balance  subject  to  the 
carryover  limitation,  since  these  funds 
are  sometimes  received  late  in  the  fiscal 
year  and  returning  any  or  all  of  these 
monies  due  to  the  carryover  limit  would 
defeat  the  purpose  of  reallocation.  One 
commenter  believed  the  carryover  limit 
should  apply  on  an  agency-by-agency 
basis  rather  than  being  calculated  using 
the  total  amount  of  SAE  allocated  to  the 
State  as  a  whole,  and  another 
commenter  suggested  that  States  should 
be  allowed  to  use  excess  funds  for 
demonstration  projects  in  lieu  of 
returning  the  monies  to  the  Federal 
Government.  Some  commenters 
requested  clarification  on  whether  the 
carryover  limit  applies  to  the  funds 
designated  for  food  distribution 
activities,  and  several  commenters 
noted  that  the  last  word  in  §  235.5(e)(2) 
should  be  “unobligated”  rather  than 
“unexpended.” 

The  Department  recognizes 
commenters’  concerns  about  the  impact 
of  the  carryover  limitation  on  their 
operations.  However,  section  7(a)(5)(B) 
of  the  CNA  specifically  established 
carryover  limits  of  25  per  cent  for  Fiscal 
Year  1991  and  20  per  cent  for 
•  succeeding  frscal  years,  and  the 


Department  has  no  authority  to  waive  or 
modify  this  mandate.  Moreover,  as 
discussed  in  the  preamble  to  the 
proposed  rulemaking,  this  limitation  is 
applied  to  the  initial  allocation  rather 
than  to  the  total  administrative  funds 
made  available  during  the  frscal  year 
because  the  Department  wished  to 
simplify  the  overall  process  of 
calculation  and  to  enable  State  agencies 
to  know  at  the  beginning  of  the  frscal 
year  exactly  what  the  maximum  amount 
of  their  carryover  would  be.  To  this  end, 
the  Department  believes  Congress’ 
overriding  intent  was  to  reduce  the 
amount  of  carryover  funds  available  as 
much  as  possible  while  still  allowing 
States  flexibility  in  obligating  and 
expending  funds.  The  Department 
believes  that  the  proposal  to  base  the 
carryover  limit  on  the  initial  allocation 
is  consistent  with  this  intent. 

The  Department  does  not  believe  this 
provision  will  adversely  affect  the 
overall  reallocation  process.  Funds  are 
reallocated  to  States  on  the  basis  of 
need.  Consequently,  States  receiving 
reallocations  should  generally  have  few, 
if  any,  unobligated  funds  remaining 
from  their  initial  allocations.  Moreover, 
States  will  often  request  reallocations 
for  specifrc  expenses  and  can,  therefore, 
obligate  these  funds  relatively  quickly. 
The  Department  recognizes  that  some 
small  State  agencies,  particulcU'ly  those 
receiving  minimum  grants,  could 
receive  reallocations  which  are  large 
relative  to  the  States’  carryover  limit, 
and  in  these  instances  a  State’s 
reallocation  might  be  afrected.  These 
situations  should  not  be  common, 
however,  and  the  Department  will  make 
every  effort  to  provide  reallocations  well 
in  advance  of  the  end  of  the  frscal  year 
in  order  to  facilitate  the  States’  ability  to 
obligate  a  major  portion  of  their 
reallocations  before  the  funds  become 
subject  to  the  carryover  limit. 

This  limitation  applies  to  all  SAE 
funds  received  by  any  State  agency  for 
the  administration  of  any  aspect  of  the 
child  nutrition  programs.  Funding  for 
food  distribution  activities,  therefore,  is 
subject  to  the  carryover  limit,  regardless 
of  whether  the  State  education  agency 
or  another  State  agency  performs  these 
activities.  Moreover,  under  the  proposed 
regulation  the  limitation  would  be 
applied  on  an  agency-by-agency  basis, 
since  the  Department  receives  separate 
SF-269’s  from  each  administering 
agency  and  has  no  feasible  means  of 
making  the  necessary  year-end 
comparison  for  the  State  as  a  whole. 
With  respect  to  allowing  States  to  retain 
excess  funds  for  demonstration  projects, 
the  statute  is  specifrc  about  requiring 
the  return  of  excess  funds  and  how  the 
recovered  funds  may  be  used,  and  the 


Department  does  not  have  the  authority 
to  authorize  alternate  uses.  Further 
discussion  of  this  issue  appears  later  in 
this  preamble. 

Finally,  proposed  §  235.5(e)(2)  reads 
as  follows: 

(2)  At  the  end  of  the  fiscal  year  following 
the  fiscal  year  for  which  funds  were 
allocated,  each  State  agency  shall  return  any 
funds  made  available  which  are  unexpended. 

Several  commenters  believed  that  the 
last  word  of  this  paragraph  should  read 
“unobligated”  rather  than 
“unexpended.”  The  Department  notes, 
however,  that  this  provision  clearly 
refers  to  the  recovery  made  at  the  end 
of  the  second  frscal  year  for  which  SAE 
has  been  available,  not  the  return  of 
funds  in  excess  of  the  carryover  limits. 
Proposed  §  235.5(e)(2)  merely  restated 
the  requirement  that  has  always  been  in 
effect.  Previously,  this  requirement  for 
the  recovery  of  unexpended  funds  at  the 
end  of  the  second  frscal  year  was  stated 
in  §  235.5(e). 

For  these  reasons,  this  frnal 
rulemaking  adopts  the  provisions 
limiting  the  amount  of  SAE  that  may  be 
carried  over  from  one  frscal  year  to  the 
next  as  proposed.  The  Department 
emphasizes,  however,  that  this 
carryover  limit  does  not  apply  to  funds 
made  available  to  State  agencies  which 
agree  to  assume  responsibility  for 
programs  previously  administered 
directly  by  FCS,  as  authorized  under  the 
newly  redesignated  §  235.4(d).  These 
funds  are  intended  to  assist  States  with 
costs  associated  with  start-up  operations 
when  assuming  responsibility  for  a 
program  formerly  administered  by  FCS. 

As  such,  they  are  made  jnfrequently 
and  are  intended  for  a  specific  purpose. 
Consequently,  the  Department  does  not 
consider  that  this  funding  is  subject  to 
the  carryover  limit  and  is  amending 
§  235.5(e)(1)  to  specify  that  start-up 
funds  are  excluded  from  the  amount 
subject  to  the  retention  limit.  In 
addition,  the  reference  in  §  235.5(e)  to 
§  235.4  (a)  through  (e)  is  revised  from 
the  proposal  to  §  235.4  (a)  through  (c)  to 
reflect  the  deletion  of  the  proposed  new 
§  235.4  (d)  and  (e).  These  latter 
paragraphs  provided  for  pro  rata  shares 
of  SAE  funds  for  FDP  administrative 
purposes  which  are  not  included  in  this 
frnal  regulation.  This  same  change  is 
made  to  the  references  in  §  235.6(a). 

Use  of  Returned  SAE  Funds 

The  Department  proposed  to  add  a 
new  paragraph — §  235.6(h)  to 
incorporate  the  mandate  of  Public  Law 
101-147  regarding  how  any  excess 
carryover  funds  recovered  by  the 
Department  were  to  be  used.  Section 
7(a)(5)(B)  as  amended  by  section 
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122(a)(1)(C)  of  Public  Law  101-147 
stipulated  that  in  Fiscal  Year  1992,  a 
minimum  of  $3  million  of  recovered 
monies  be  made  available  for  the 
purpose  of  providing  grants  to  private 
nonprofit  organizations  participating  in 
demonstration  projects  to  provide  food 
service  to  homeless  children  under  the 
age  of  6  in  emergency  shelters.  The  law 
also  mandated  that  a  minimum  of  $4 
million  be  made  available  for  this 
purpose  in  each  of  the  next  two  fiscal 
years.  Any  funds  in  excess  of  the 
amount  made  available  to  these 
demonstration  projects  would  be 
reallocated  to  States  which  need  SAE 
funds.  The  Department  emphasized, 
however,  that  any  disbursal  of  funds  to 
homeless  shelters  or  the  States  would  be 
subject  to  availability  of  recovered 
monies. 

Commenters  did  not  generally  discuss 
this  provision  except  to  recognize  that 
the  use  of  recovered  funds  for  this 
purpose  is  mandated  by  the  statute.  One 
commenter,  however,  expressed 
concern  that  SAE  plans  might  be 
disapproved  or  significantly  modified  to 
ensure  that  sufficient  funding  is 
available  to  fund  these  projects.  The 
Department  wishes  to  emphasize  that 
there  will  be  no  change  in  the 
procedures  currently  in  place  to  review 
and  approve  SAE  plans.  The 
Department  acknowledges  that  the 
disallowance  of  outlays  stated  in  the 
plan  could  result  in  additional  funds 
being  carried  over  and,  hence,  subject  to 
the  limitation  and  possible  recovery. 

The  Department  considers,  however, 
that  the  primary  purpose  of  SAE  is  to 
ensure  that  States  have  adequate  funds 
available  to  administer  the  child 
nutrition  programs  effectively.  To  this 
end,  the  Department  will  continue  to 
negotiate  these  plans  with  the  States  to 
ensure  that  outlays  are  appropriate  but 
has  no  intention  of  artificially  reducing 
the  funding  available  to  States  in  order 
to  provide  funds  for  the  homeless 
demonstration  projects. 

Since  publication  of  the  proposed 
rule,  additional  legislation  was  passed 
which  impacts  upon  the  use  of 
recovered  SAE  funds.  On  September  30, 
1992,  Public  Law  102-512,  the 
Children’s  Nutrition  Assistance  Act  of 
1992,  was  enacted  which  further 
amended  the  provision  on  the  use  of 
excess  carryover  funds  for 
demonstration  projects  for  the  homeless. 
Public  Law  102-512  amended  section 
7(a)(5)(B)(i)  of  the  CNA  to  require  that 
a  minimum  of  $1,000,000  in  Fiscal 
Years  1993  and  1994  be  available  at  the 
beginning  of  the  fiscal  year,  based  on 
Departmental  estimates  of  the  funds 
expected  to  be  recovered  as  a  result  of 
the  limit  on  funds  that  can  be  carried 


over.  The  Department  is,  therefore, 
incorporating  the  language  of  Public 
Law  102-512  on  the  use  of  returned 
funds  into  §  235.6(h)  to  comply  with 
this  most  recent  statutory  requirement. 

Alternate  State  Agencies  for  the  CACFP 

Section  7(a)(3)  of  the  CNA  as 
amended  by  section  122(a)(1)(A)  of 
Public  Law  101-147  requires  that  if  an 
agency  other  than  the  State  educational 
agency  administers  the  CACFP,  the 
State  must  ensure  that  such  State  agency 
which  administers  the  CACFP  is 
provided  an  amount  equal  to  no  less 
than  the  SAE  funds  due  to  the  State  for 
the  CACFP.  Since  the  Department 
already  provides  funds  directly  to  State 
agencies  administering  the  CACFP,  the 
practical  effect  of  the  applicability  of 
this  provision  concerns  the  “adult  care 
component”  of  the  CACFP. 

Accordingly,  the  Department  proposed 
to  add  a  new  paragraph,  to  be 
designated  as  §  235.4(c),  to  allow  a 
prorated  portion  of  the  State’s  SAE 
allocation  for  the  CACFP  to  be  made 
available  directly  to  another  agency  in 
the  State  when  that  agency  administers 
the  adult  care  component  of  the  CACFP. 
The  Department  further  proposed  to 
calculate  the  prorated  share  by 
determining  what  percentage  of  total 
CACFP  monies  expended  by  that  State 
in  the  second  preceding  fiscal  year  was 
generated  by  the  adult  care  component 
of  the  CACFP  and  applying  that 
percentage  to  the  State’s  total  SAE 
allocation  for  the  CACFP.  To 
accommodate  this  change,  the 
Department  also  proposed  a  number  of 
technical  amendments  and  proposed  to 
delete  the  word  “agency”  where  it 
appears  in  §  235.4  (b)(1)  and  (4)  to 
clarify  that  it  is  the  State  which  earns 
the  total  CACFP  grant. 

The  Department  received  eight 
comments  on  this  proposal.  Three  of  the 
commenters  argued  that  the  $30,000 
discretionary  grant  made  available  to 
assist  in  administering  the  CACFP 
should  be  redirected  to  help  fund  the 
monitoring  requirements  of  the  NSLP. 
Three  commenters  from  one  State 
(which  has  designated  an  alternate 
agency  to  administer  the  adult  care 
component  of  the  CACFP)  maintained 
that  the  prorated  share  is  insufficient 
and  recommended  a  minimum  level  of 
$50,000  per  year,  while  another  State 
suggested  that  the  provision  be 
eliminated  entirely,  since  redirecting  of 
finite  SAE  funds  would  weaken  overall 
Program  administration.  Finally,  one 
commenter  recommended  adjusting  the 
SAE  nondiscretionary  allocation  for  the 
CACFP  based  on  growth  in  the  Program 
between  the  second  preceding  year  and 
the  current  year. 


As  noted  in  the  preamble  to  the 
proposed  rule,  the  Department  believes 
this  amendment  to  section  7(a)(3)  of  the 
CNA  must  be  read  in  the  context  of 
section  17(p)(6)  of  the  National  School 
Lunch  Act  as  amended  by  section 
105(b)(3)(B)  of  Public  Law  101-147, 
which  authorizes  governors  to  designate 
alternate  agencies  to  administer  the 
adult  care  component  of  the  CACFP.  In 
those  instances  in  which  a  governor 
decides  that  an  agency  other  than  the 
CACFP  agency  is  better  able  to  serve  the 
adult  community,  the  Department 
believes  it  is  consistent  with  the 
alternate  State  agency  legislation  to 
ensure  that  a  portion  of  SAE  funds  is 
provided  to  that  agency.  However,  the 
Department  continues  to  stress  that  the 
total  SAE  allocation  is  earned  by  the 
CACFP  as  a  whole.  Moreover,  the  total 
amount  of  SAE  available  for  all  of  the 
child  nutrition  programs  is  limited. 
Consequently,  if  the  Department  were  to 
guarantee  a  minimum  level  of  funding 
for  the  adult  care  component  of  the 
CACFP,  the  amount  of  funds  available 
to  administer  the  other  child  nutrition 
programs  would  be  diminished.  Finally, 
the  Department  notes  that  nationally, 
the  adult  care  component  accounts  for 
only  slightly  more  than  1  per  cent  of  the 
total  funding  for  the  CACFP,  and 
designating  a  large  pool  of 
administrative  funding  strictly  for  this 
purpose  would  not  be  justified. 
Therefore,  it  would  not  be  reasonable  to 
provide  a  minimum  grant  of  $50,000  to 
an  alternate  agency  solely  to  administer 
the  adult  care  component  of  the  CACFP. 
The  Department  does  wish  to 
emphasize,  however,  that  in  those  States 
which  do  elect  to  administer  the  adult 
care  component  through  an  alternate 
agency,  the  agency  administering  the 
child  care  component  of  the  CACFP 
may  elect  to  transfer  a  portion  of  its  SAE 
funds  to  the  alternate  agency  in 
accordance  with  established  FCS 
procedures.  This  would  be  in  addition 
to  the  amount  required  by  the 
regulations  to  be  provided  the  agency 
administering  the  adult  care  component 
of  the  CACFP. 

Secondly,  the  Department  does  not 
agree  with  those  commenters  who  wish 
to  redirect  the  CACFP  discretionary 
grant  to  cover  the  costs  of  monitoring 
the  school  nutrition  programs.  The 
Department  makes  these  grants  available 
to  CACFP  agencies  in  recognition  of  the 
fact  that  this  Program  has  heavy 
monitoring  responsibilities,  which 
actually  exceed  the  requirements  for 
monitoring  of  schools,  as  well  as  other 
administrative  requirements,  such  as  the 
oversight  of  approval  when  licensing  or 
approval  is  not  otherwise  available. 
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which  are  unique  to  the  CACFP.  If 
States  could  redirect  the  entire 
discretionary  money  from  the  CACFP  to 
school  programs,  the  overall 
management  of  the  CACFP  could  be  .. 
weakened.  The  Department  also 
provides  States  with  $4  million  for  the 
specific  purpose  of  conducting  reviews 
of  the  NSLP.  For  these  reasons,  the 
Department  could  not  justify  rediriBcting 
monies  from  the  CACFP  to  NSLP. 

The  Department  recognizes  the 
concern  about  possible  fragmentation  of 
the  SAE  grant  for  the  CACFP  if  funding 
is  made  available  to  an  alternate  agency 
to  administer  the  adult  care  component. 
As  the  above  discussion  makes  clear, 
the  Department  is  anxious  to  maintain 
sufficient  funding  to  ensure  proper 
management  of  the  Program.  Under  the 
proposal,  a  portion  of  the  SAE  grant  is 
designated  for  an  alternate  agency  only 
when  the  State,  itself,  has  decided  to 
split  the  administration  of  the  CACFP. 
Since  this  action  would  be  voluntary  on 
the  part  of  the  State,  the  Department 
assumes  that  the  State  has  determined ' 
that  the  advantages,  both  financial  and 
administrative,  of  shifting  the  adult  care 
component  outweigh  any  reduction  the 
agency  administering  the  CACFP  may 
experience  in  its  SAE  grant.  For  these 
reasons,  the  Department  is  adopting  as 
proposed  the  provision  to  designate  a 
pro  rata  share  of  the  CACFP’s  SAE  grant 
for  an  alternate  agency  administering 
the  adult  care  component. 

The  final  comment  to  address  on  this 
provision  is  the  recommendation  that 
the  SAE  nondiscretionary  allocation  for 
the  CACFP  be  adjusted  based  on  growth 
in  the  Program  between  the  second 
preceding  year  and  the  current  year.  The 
Department  is  unable  to  adopt  this 
recommendation  because  the  time  frame 
for  determining  the  level  of 
nondiscretionary  funds  for  the  CACFP  is 
statutory. 

Miscellaneous  Provisions 

In  addition  to  the  changes  described 
above,  the  Department  proposed  a 
number  of  amendments  intended  to 
remove  obsolete  references,  provide 
clarification  and  incorporate  the 
provision  in  Public  Law  101-147 
mandating  cooperation  with  studies 
authorized  by  the  Secretary.  In  §  235.1 
and  §  235. 2(s),  the  references  to  the 
Food  Service  Equipment  Assistance 
Program  were  deleted,  as  were 
references  to  Fiscal  Year  1986  in 
§  235.5(b)  and  Fiscal  Year  1980  in 
§  235.7(c).  Also,  the  definition  of 
“State”  in  §  235. 2(r)  was  revised  by 
deleting  references  to  the  Trust 
Territories  and  American  Samoa  and 
replacing  them  with  references  to  the 
Commonwealth  of  the  Northern 


Marianas  Islands  and  the  Republic  of 
Palau,  respectively.  The  Department 
notes  that  separate  SAE  funds  are  no 
longer  made  available  to  the 
Commonwealth  of  the  Northern 
Marianas  Islands:  it  is  not  necessary, 
therefore,  to  include  that  entity  in  the 
definition  at  all.  Consequently,  in  this 
final  regulation,  the  old  references  are 
replaced  by  the  single  reference  to  the 
Republic  of  Palau. 

To  distinguish  more  clearly  between 
nondiscretionary  and  discretionary  SAE 
funding,  the  proposed  rule  amended 
§  235.4  by  redesignating  paragraph  (a)  as 
paragraph  (a)(1),  adding  new 
introductory  text  to  paragraph  (a), 
redesignating  paragraph  (b)  as  paragraph 
(a)(2)  and  adding  new  introductory  text 
to  paragraph  (b)  to  indicate  the 
additional  discretionary  SAE  funding 
designations.  The  Department  also 
proposed  to  delete  the  second  sentence 
of  §  235.4(b)(3)(iv)  and  add  a  new 
paragraph  (i)  to  §  235.4  to  clarify  that 
funds  allotted  to  State  agencies  under 
§  235.4  are  subject  to  the  reallocation 
provisions  in  §  235.5(d). 

Finally,  the  Department  proposed 
changes  to  §  235.7(c)  to  comply  with 
section  122(a)(2)  of  Public  Law  101-147, 
which  amended  section  7(g)  of  CNA  to 
require  that  SAE  funds  cannot  be 
distributed  unless  the  State  agrees  to 
participate  fully  in  any  studies 
authorized  by  the  Secretary.  The 
proposal  deleted  the  phrase  “studies 
directed  by  Congress  and  requested”  (by 
the  Secretary)  and  replaced  it  with  the 
word  “authorized”  as  well  as  deleted 
the  reference  to  Fiscal  Year  1980. 

The  Department  received  only  one 
comment  on  these  provisions,  and  that 
commenter  observed  that  the 
requirement  to  participate  in  studies 
authorized  by  the  Secretary  should  not 
be  imposed  unless  there  is  specific 
authorizing  legislation.  As  noted  in  the 
preamble  to  the  proposed  rule  and  in 
this  preamble  above,  the  change  was  in 
response  to  the  specific  mandate  of 
Public  Law  101-147.  Therefore,  the 
Department  is  adopting  this  provision 
and  the  other  miscellaneous 
amendments  as  proposed.  However, 
because  of  changes  in  the  final  rule  in 
§  235.4,  the  proposed  new  §  235.4(i)  is 
now  designated  as  §  235.4(g). 

The  Department  is  also  taking  this 
opportunity  to  correct  an  erroneous 
reference  which  was  discovered 
subsequent  to  the  publication  of  the 
proposed  rule.  Section  235.7(b)  contains 
a  reference  to  §  235.4(c).  In  the  proposed 
rule,  §  235.4(c)  was  redesignated 
§  235.4(f)  because  three  new  paragraphs 
were  being  inserted  after  §  235.4(b),  and 
the  reference  was  changed  in  §  235.7(b) 
to  accommodate  this  redesignation.  The 


Department  notes,  however,  that  the 
original  reference  was  incorrect,  since 
§  235.4(c)  did  not  address  carryover. 

The  correct  reference  should  have  been 
§  235.6(a),  and  this  reference  is  being 
incorporated  into  §  235.7(b)  of  this  final 
rule. 

Changes  are  also  made  to  §  235.4(b)(4) 
to  revise  references  to  reflect  other 
changes  made  by  this  regulation  and  to 
correct  an  obsolete  reference  to 
§  235.4(f)  which  was  renamed  §  235.4(c) 
by  an  earlier  regulation.  This  paragraph 
is  also  changed  to  clarify  that  funds 
provided  under  this  paragraph  are 
allocated  on  a  State  basis  for  the  CACFP 
and  the  FDP,  not  for  each  State  agency 
that  administers  these  programs. 

Implementation 

The  provisions  of  section  122 
affecting  SAE  funds  were  effective 
October  1, 1989.  Accordingly,  the 
Department  has  already  implemented 
these  requirements,  and  this  rule  is 
made  effective  30  days  after  publication. 

List  of  Subjects  in  7  CFR  Part  235 

Administrative  practice  and 
procedure.  Child  and  Adult  Care  Food 
Ihrogram,  Food  assistance  programs. 
Grant  administration.  Intergovernmental 
relations.  National  School  Lunch 
Program,  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program, 
Special  Milk  Program. 

Accordingly,  7  CFR  part  235  is 
amended  as  follows: 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  Secs.  7  and  10  of  the  Child 
Nutrition  Act  of  1966,  80  Stat.  888,  889,  as 
amended  (42  U.S.C.  1776, 1779). 

§  235.1  [Amended] 

2.  In  §  235.1,  the  second  sentence  is 
amended  by  removing  the  words  “the 
Food  Service  Equipment  Assistance 
Program  (7  CFR  Part  230)”. 

§235.2  [Amended] 

3.  In  §235.2; 

a.  Paragraph  (r)  is  amended  by 
removing  the  words  “American  Samoa, 
or  the  Trust  Territory  of  the  Pacific 
Islands”  and  adding  in  their  place  the 
words  “or  the  Republic  of  Palau”. 

b.  Paragraph  (s)(2)  is  amended  by 
removing  the  reference  to  part  230  in 
the  first  sentence. 

4.  In  §235.4: 

a.  Paragraph  (a)  is  redesignated  as 
paragraph  (a)(1),  and  new  paragraph  (a) 
introductory  text  is  added,  the 
introductory  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (a)(2);  and 
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new  paragraph  (b)  introductory  text  is 
added. 

b.  The  first  sentence  of  newly 
redesignated  paragraph  (a)(1)  is 
amended  by  removing  the  words  “For 
each  fiscal  year,  FNS  shall  allocate”  and 
the  word  “agency”  the  first  time  it 
occurs:  the  first  sentence  is  further 
amended  by  removing  the  words  “by 
such  agency”  and  adding  in  their  place 
the  words  “by  such  State”. 

c.  The  first  sentence  of  newly 
redesignated  paragraph  (a)(2)  is 
amended  by  removing  the  words  “For 
each  fiscal  year,  FCS  shall  allocate”  and 
by  removing  the  words  “to  each  State 
agency”  and  adding  in  their  place  the 
words  “to  each  State”. 

d.  Paragraph  (b)(1)  is  amended  by 
removing  the  words  “For  each  fiscal 
year,  FCS  shall  allocate”  and  the  word 
“agency”. 

e.  Paragraph  (b)(2)  is  revised  in  its 
entirety. 

f.  The  introductory  text  of  paragraph 

(b) (3)  is  revised  in  its  entirety. 

g.  Paragraph  (b)(3)(iv)  is  amended  by 
removing  the  second  sentence. 

h.  Paragraph  (b)(4)  is  revised  in  its 
entirety. 

i.  Paragraphs  (c)  through  (e)  are 
redesignated  as  paragraphs  (d)  through 
(f),  respectively;  and  a  new  paragraph 

(c)  is  added. 

j.  Newly  redesignated  paragraphs  (d) 
through  (f)  are  amended  by  adding 
paragraph  headings. 

k.  In  newly  redesignated  paragraph 
(f),  the  references  to  paragraphs  “(a)” 
and  “(b)”  are  removed  and  references  to 
paragraphs  "(a)(1)”  and  “(a)(2)”  are 
added  in  their  place. 

l.  A  new  paragraph  (g)  is  added. 

The  additions  read  as  follows: 

§  235.4  Allocation  of  funds  to  States. 

(a)  Nondiscretionary  SAE  Funds.  For 
each  fiscal  year,  FCS  shall  allocate  the 
following: 

***** 

(b)  Discretionary  SAE  Funds.  For  each 
fiscal  year,  FCS  shall  provide  the 
following  additional  allocations: 
***** 

(2)  $30,000  to  each  State  which 
administers  the  Food  Distribution 
Program  (part  250  of  this  chapter)  in 
schools  and/or  institutions  which 
participate  in  programs  under  parts  210, 
220,  226  of  this  chapter. 

(3)  Amounts  derived  by  application  of 
the  following  four-part  formula  to  each 
State  agency  which  is  allocated  funds 
under  paragraph  (a)  of  this  section: 
***** 

(4)  Funds  which  remain  after  the 
allocations  required  in  paragraphs  (a)(1), 
(a)(2),  (b)(1),  (b)(2)  and  (b)(3)  of  this 


section,  and  after  any  payments 
provided  for  under  paragraph  (c)  of  this 
section,  as  determined  by  the  Secretary, 
to  those  States  which  administer  the 
Food  Distribution  Program  (part  250  of 
this  chapter)  in  schools  and/or 
institutions  which  participate  in 
programs  under  parts  210,  220,  or  226 
of  this  chapter  and  to  those  States  which 
administer  part  226  of  this  chapter.  The 
amount  of  funds  to  be  allocated  to  each 
State  for  the  Food  Distribution  Program 
for  any  fiscal  year  shall  bear  the  same 
ratio  to  the  toial  amount  of  funds  made 
available  for  allocation  to  the  State  for 
the  Food  Distribution  Program  imder 
this  paragraph  as  the  value  of  USDA 
donated  foods  delivered  to  the  State  for 
schools  and  institutions  participating  in 
programs  under  parts  210,  220  and  226 
of  this  chapter  during  the  second 
preceding  fiscal  year  bears  to  the  value 
of  USDA  donated  foods  delivered  to  all 
the  States  for  such  schools  and 
institutions  during  the  second  preceding 
fiscal  year.  The  amount  of  funds  to  be 
allocated  to  each  State  which 
administers  the  Child  and  Adult  Care 
Food  Program  for  any  fiscal  year  shall 
bear  the  same  ratio  to  the  total  amount 
of  funds  made  available  for  allocation  to 
all  such  States  under  this  paragraph  as 
the  amount  of  funds  allocated  to  each 
State  under  paragraph  (a)(2)  of  this 
section  bears  to  the  amount  allocated  to 
all  States  under  that  paragraph. 

(c)  SAE  Funds  for  the  Child  and  Adult 
Care  Food  Program.  If  a  State  elects  to 
have  a  separate  State  agency  administer 
the  adult  care  component  of  the  Child 
and  Adult  Care  Food  Program,  such 
separate  State  agency  shall  receive  a  pro 
rata  share  of  the  SAE  funds  allocated  to 
the  State  under  paragraphs  (a)(2),  (b)(1), 
and  (b)(4)  of  this  section  which  is  equal 
to  the  ratio  of  funds  expended  by  the 
State  for  the  adult  care  component  of 
the  Child  and  Adult  Care  Food  Program 
during  the  second  preceding  fiscal  year 
to  the  funds  expended  by  the  State  for 
the  entire  Child  and  Adult  Care  Food 
Program  during  the  second  preceding 
fiscal  year.  The  remaining  funds  shall  be 
allocated  to  the  State  agency 
administering  the  child  care  component 
of  the  Child  and  Adult  Care  Food 
Program. 

(a)  SAE  Start-up  Cost  Assistance  for 

State  Administration  of  Former  ROAPs. 

*  *  * 

(e)  SAE  Funding  Reduction  Upon 
State  Agency  Termination  of  a  Food 
Service  Program.  *  *  * 

(f)  SAE  Funds  for  ROAPs.  *  *  * 

.  (g)  Reallocation.  Funds  allotted  to 
State  agencies  under  this  section  shall 
be  subject  to  the  reallocation  provisions 
of  §  235.5(d). 

5.  In  §235.5: 


a.  The  first  sentence  of  paragraph 
(b)(1)  is  amended  by  removing  the 
semicolon  following  the  words 
“upcoming  fiscal  year”  and  adding  in 
its  place  a  period,  and  by  removing  the 
remainder  of  the  sentence. 

b.  Paragraph  (e)  is  revised  in  its 
entirety. 

The  revision  reads  as  follows: 

§  235.5  Payments  to  States. 
***** 

(e)  Return  of  funds.  (1)  In  Fiscal  Year 
1991,  up  to  25  per  cent  of  the  SAE  funds 
allocated  to  each  State  agency  under 
§  235.4  may  remain  available  for 
obligation  and  expenditure  in  the 
second  fiscal  year  of  the  grant.  In 
subsequent  fiscal  years,  up  to  20  percent 
may  remain  available  for  obligation  and 
expenditure  in  the  second  fiscal  year. 
The  maximum  amount  to  remain 
available  will  be  calculated  at  the  time 
of  the  formula  allocation  by  multiplying 
the  appropriate  percentage  by  each  State 
agency’s  formula  allocation  as  provided 
under  §  235.4(a)  through  (c).  At  the  end 
of  the  first  fiscal  year,  the  amount 
subject  to  the  retention  limit  is 
determined  by  subtracting  the  amount 
reported  by  the  State  agency  as  Total 
Federal  share  of  outlays  and 
unliquidated  obligations  on  the  fourth 
quarter  Standard  Form  (SF)  269, 
Financial  Status  Report,  from  the  total 
amount  of  SAE  funds  made  available  for 
that  fiscal  year  (i.e.,  the  formula 
allocation  adjusted  for  any  transfers  or 
reallocations).  However,  funds  provided 
under  §  235.4(d)  are  not  subject  to  the 
retention  limit.  Any  funds  in  excess  of 
the  amount  that  remains  available  to 
each  State  agency  shall  be  returned  to 
FCS. 

(2)  At  the  end  of  the  fiscal  year 
following  the  fiscal  year  for  which  funds 
were  allocated,  each  State  agency  shall 
return  any  funds  made  available  which 
are  unexpended. 

(3)  Return  of  funds  by  the  State 
agency  shall  be  made  as  soon  as 
practicable,  but  in  any  event,  not  later 
than  30  days  following  demand  by  FCS. 

6.  In  §235.6: 

a.  Paragraph  (a)  is  amended  by 
revising  the  last  sentence. 

b.  Paragraph  (c)  is  revised  in  its 
entirety. 

c.  Paragraphs  (d)  and  (f),  previously 
reserved,  are  removed:  paragraphs  (e), 
(g),  and  (h)  are  redesignated  as  (d),  (e), 
and  (f),  respectively,  and  a  new 
paragraph  (g)  is  added. 

The  revisions  and  addition  read  as 
follows: 

§  235.6  Use  of  funds. 

(a)  *  *  *  Up  to  25  per  cent  of  funds 
allocated  under  §  235.4(a)  through  (c) 
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for  Fiscal  Year  1991  and  up  to  20  per 
cent  of  funds  allocated  in  subsequent 
fiscal  years  to  a  State  agency  may, 
subject  to  the  provisions  of  §  235.5  of 
this  part,  remain  available  for  obligation 
and  expenditure  by  such  State  agency 
during  the  following  Hscal  year. 
***** 

(c)  The  SAE  funds  allocated  under 
§  235.4(b)(2),  (b)(4),  and  (d)  shall  be 
used  exclusively  for  Food  Distribution 
Program  administrative  expenses  for  the 
programs  under  Parts  210,  220,  and  226 
of  this  chapter  by  any  distributing 
agency  which  receives  such  funds.  SAE 
funds  allocated  under  §  235.4(a)(1), 

(a)(2),  (b)(1),  (b)(3)  and  (f),  and  those 
funds  for  the  Child  and  Adult  Care  Food 
Program  under  (b)(4)  which  are  not 
otherwise  redirected  for  the  Food 
Distribution  Program  under  §  235.4(d) 
may  be  used  to  assist  in  the 
administration  of  the  Food  Distribution 
Program  for  such  purposes.  However,  no 
funds  designated  for  the  exclusive.use 
of  the  Food  Distribution  Program  may 
be  transferred  by  any  State  agency  for 
other  purposes.  Furdiermore,  for  each 
fiscal  year  beginning  with  Fiscal  Year 
1993,  expenditures  of  funds  horn  State 
sources  for  administrative  costs 
incurred  in  the  distribution  of  USDA 
donated  foods  to  schools  and 
institutions  which  participate  in 
programs  governed  by  parts  210,  220, 
and/or  226  of  this  chapter  shall  not  be 
less  than  the  amount  of  such  funds 
expended  in  Fiscal  Year  1991. 
***** 

(g)  FCS  shall  allocate,  for  the  purpose 
of  providing  grants  on  an  annual  buis 
to  public  entities  and  private  nonprofit 
organizations  participating  in  projects 
under  section  18(c)  of  the  National 
School  Lunch  Act,  not  more  than 
$4,000,000  in  each  of  Fiscal  Years  1993 
and  1994.  Subject  to  the  maximum* 
allocation  for  such  projects  for  each 
fiscal  year,  at  the  banning  of  each  of 
Fiscal  Years  1993  and  1994,  FCS  shall 
allocate,  from  funds  available  under 
§  235.5(d)  that  have  not  otherwise  been 
allocated  to  States,  an  amount  equal  to 
the  estimates  by  FCS  of  the  funds  to  be 
returned  under  paragraph  (a)  of  this 
section,  but  not  less  than  $1,000,000  in 
each  fiscal  year.  To  the  extent  that 
amounts  returned  to  FCS  are  less  than 
estimated  or  are  insufficient  to  meet  the 
needs  of  the  projects,  FCS  may  allocate 
amounts  to  meet  the  needs  of  the 
projects  fi'om  funds  available  under  this 
section  that  have  not  been  otherwise 
allocated  to  States.  FCS  shall  reallocate 
any  of  the  excess  funds  above  the 
minimum  level  in  accordance  with 
§  235.5(d). 


§235.7  [Amended] 

7.  In  §235.7, 

a.  The  second  sentence  of  paragraph 
(b)  is  amended  by  removing  the 
reference  to  “§  235.4(c)  of  this  part”  and 
adding  in  its  place  the  reference  to 

“§  235.6(a)”. 

b.  The  first  sentence  of  paragraph  (c) 
is  amended  by  removing  the  words 
“directed  by  Congress  and  requested” 
and  adding  in  their  place  the  word 
“authorized”.  Paragraph  (c)  is  further 
amended  by  removing  the  words  “FY 
’80”  from  the  last  sentence. 

§235.11  [Amended] 

8.  In  §235.11: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  the  reference  to  “§  235.4(a)” 
and  adding  in  its.  place  the  reference  to 
“§235.4  (a)(1)”. 

b.  Paragraph  (b)(3)  is  amended  by  '> 
removing  the  reference  to  “§  235.4(b)” 
and  addding  in  its  place  the  reference  to 
“§  235.4(a)(2)”. 

c.  Paragraph  (b)(4)  is  amended  by 
removing  the  reference  to  “§  235.4(a)” 
and  adding  in  its  place  the  reference  to 
“  §  235.4(a)(1)”. 

d.  Paragraph  (b)(7)  is  amended  by 
removing  the  reference  to  “§  235.4(e)” 
and  adding  in  its  place  the  reference  to 
“§  235.5(d)”. 

Dated;  March  16, 1995. 

William  E.  Ludwig, 

Administrator. 

(FR  Doc.  95-7310  Filed  3-23-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 
[Regulation  Z;  Docket  No.  R-0858] 

Truth  in  Lending  r 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  publishing 
amendments  to  Regulation  Z  (Truth  in 
Lending).  The  amendments  implement 
changes  made  to  the  Truth  in  landing 
Act  by  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  The  law 
imposes  new  disclosure  requirements 
and  substantive  limitations  on  closed- 
end  home  equity  mortgage  loans  bearing 
rates  or  fees  above  a  certain  percentage 
or  amount.  The  amendments  provide 
protection  to  consumers  entering  into 
these  mortgages.  The  law  also  imposes 
new  disclosure  requirements  to  assist 
consumers  in  comparing  the  cost  of 
reverse  mortgage  transactions,  which 


provide  periodic  advances  primarily  to 
elderly  homeowners  and  rely 
principally  on  the  home’s  value  for 
repayment. 

DATES:  This  rule  is  effective  March  22, 
1995.  Compliance  is  optional  until 
October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  or  Kyung  Cho- 
Miller,  Sheilah  Goodman,  or  Kurt 
Schumacher,  Staff  Attorneys,  Division 
of  Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired 
only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (15  U.S.C.  1601-1666))  is  to 
promote  the  informed  use  of  consumer 
credit.  The  act  requires  creditors  to 
disclose  credit  terms  and  the  cost  of 
credit  as  an  annual  percentage  rate 
(APR).  The  act  requires  additional 
disclosures  for  loans  secured  by  a 
consumer’s  home,  and  permits 
consumers -to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 

The  act  is  implemented  by  the  Board’s 
Regulation  Z.(12  CFR  part  226). 

The  Home  Ownership  and  Equity 
Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Community 
Development  Act),  Pub.  L.  103-325, 108 
Stat.  2160,  amends  the  Truth  in  Lending 
Act  (TILA).  Section  152  of  the  HOEPA 
adds  a  new  section  129  dealing  with 
certain  mortgages  bearing  rates  or  fees 
above  a  certain  ^percentage  or  amount. 
Section  154  adds  a  new  section  138 
dealing  with  reverse  mortgage 
transactions. 

The  HOEPA  was  enacted  in 
September  1994,  and  directs  the  Board 
to  issue  final  regulations  within  180 
days.  Section  155  provides  that  the 
statutory  provisions  and  the  Board’s 
rules  shall  apply  on  the  October  1 
following  six  months  after  the  final 
regulation  is  issued.  It  also  states  that 
the  final  rule  governs  all  mortgage 
transactions  having  rates'or  fees  above 
a  certain  percentage  or  amount 
(“Section  32  mortgages,”  as  found  in 
§  226.32  of  the  regulation)  consummated 
after  the  mandatory  effective  date.  The 
Board  has  determined  that  the  same 
compliance  rule  applies  to  reverse 
mortgage  transactions  consummated 
after  October  1, 1995. 
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II.  Regulatory  Provisions 

In  December  1994,  the  Board 
published  a  proposed  rule  amending 
Regulation  Z,  to  implement  the  new  law 
(59  FR  61832,  December  2, 1994).  The 
Board  received  about  100  comments  on 
the  proposal.  About  85  percent  were 
from  creditors  or  other  businesses 
potentially  affected  by  the  proposal  (and 
their  trade  associations);  the  remainder 
were  mainly  from  consumer  groups  and 
individuals.  Commenters  generally 
supported  the  Board’s  proposal, 
although  some  believe  the  act’s 
provisions  are  detrimental  to  consumers 
seeking  credit.  In  large  measure,  the 
regulatory  amendments  that  the  Board 
has  adopted  in  the  final  rule  follow  the 
proposal;  technical  suggestions  or 
concerns  raised  by  commenters  are 
addressed  in  the  final  rule.  The  section- 
by-section  descriptions  given  below 
provide  interpretive  guidance  to 
creditors  until  autumn  1995,  when  an 
update  to  the  Official  Staff  Commentary 
to  the  regulation  will  be  proposed. 

III.  Section-by-Section  Analysis 

Section  226.2 — Definitions  and  Rules  of 
Construction 

2(a)  Definitions 
2(a)(  1 7)  Creditor 

Section  226.2(a)(17)  n.3  implements 
section  152(c)  of  the  HOEPA  and 
defines  coverage  in  terms  of  the  number 
of  Section  32  mortgage  transactions  that 
will  subject  a  lender  to  the  TILA.  The 
regulation  parallels  the  statute.  A 
creditor  includes  a  person  originating — 
during  any  12-month  period— two  or 
more  Section  32  mortgage  loans,  or  one 
or  more  such  mortgage  loans  through  a 
mortgage  broker.  Thus,  for  example,  a 
person  that  originates  one  Section  32 
mortgage  during  a  12-month  period  is 
not  covered.  A  person  that  originates 
three  home-secured  loans,  two  of  which 
are  secured  by  Section  32  mortgages, 
will  be  required  to  comply  with  the 
TILA  for  the  latter  two  transactions. 
Persons  making  fewer  than  five  home- 
secured  loans  during  a  calendar  year — 
that  do  not  meet  the  definition  of  a 
Section  32  mortgage — are  not  subject  to 
the  act. 

Subpart  B — Open-End  Credit 

Section  226.5b — Requirements  for  Home 
Equity  Plans 

5b(f)  Limitations  on  Home  Equity  Plans 

The  ’TILA  generally  restricts  creditors’ 
ability  to  terminate  open-end  plans  and 
demand  repayment  to  narrowly  drawn 
circumstances,  such  as  when  the 
consumer  fails  to  make  payments  or 
takes  actions  that  adversely  affect  the 


creditor’s  security.  Section  154(c)  of  the 
HOEPA  excludes  reverse  mortgage 
transactions  from  these  restrictions.  The 
legislative  history  states  that  the 
statutory  amendment  codifies  the 
Board’s  existing  interpretation  regarding 
a  creditor’s  ability  to  accelerate  an  open- 
end  reverse  mortgage  loan  in  accordance 
with  the  credit  contract,  specifically, 
upon  the  consumer’s  death.  The 
regulatory  amendment  reflects  that 
legislative  intent. 

Subpart  C — Closed-End  Credit 
Section  226.23 — Right  of  Rescission 
23(a)  Consumer’s  Right  to  Rescind 

Section  152(b)  of  the  HOEPA  provides 
that  Section  32  mortgage  disclosures 
and  certain  practices  involving  these 
loans  are  “material”  for  purposes  of  the 
TILA.  The  amendments  to  footnote  48  of 
the  regulation  implement  the  change. 
Consumers  are  provided  with  the  right 
to  rescind  a  Section  32  mortgage  if  a 
creditor  fails  to  furnish  the  disclosures 
under  §  226.32(c)  or  if  the  loan 
documents  include  a  credit  term  under 
§  226.32(d). 

Subpart  D — Miscellaneous 
Section  226.28 — Effect  on  State  Laws 

28(b)  Equivalent  Disclosure 
Requirements 

Section  152(e)  of  the  HOEPA  provides 
that  the  procedure  for  substituting 
substantially  similar  state  law 
disclosures  for  federal  TILA 
requirements  does  not  apply  to  state 
disclosure  requirements  for  Section  32 
mortgages.  The  amendments  reflect  this 
limitation. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

The  amendments  to  the  TILA  (section 
129  dealing  with  mortgages  having  rates 
or  fees  above  a  certain  percentage  or 
amount  and  section  138  dealing  with 
reverse  mortgage  transactions)  layer 
disclosure  and  timing  requirements  onto 
the  requirements  already  imposed  for 
these  consumer  credit  transactions.  The 
Board  has  implemented  these 
provisions  by  adding  a  new  subpart  E  to 
the  regulation:  §  226.31  addresses 
general  requirements  such  as  timing  and 
format  rules;  §  226.32  contains  rules 
relating  to  mortgages  having  rates  or  fees 
above  a  certain  percentage  or  amount; 
and  §  226.33  addresses  reverse 
mortgages. 

Section  226.31 — General  Rules 
31(a)  Relation  to  Other  Subparts 

Section  31(a)  explicitly  states  that  the 
requirements  and  limitations  of  Subpart 
E  are  in  addition  to — not  in  lieu  of — 


requirements  and  limitations  contained 
in  other  subparts  of  the  regulation.  For 
example.  Subpart  C  requires  creditors  to 
provide  disclosures  at  the  time  of 
application  and  prior  to  consummation 
for  closed-end  variable-rate  loans  that 
are  secured  by  the  consumer’s  principal 
dwelling  and  have  a  term  greater  than 
one  year.  If  these  transactions  are  also 
mortgage  loans  subject  to  §  226.32, 
Subpart  E  requires  creditors  to  provide 
the  special  disclosures  at  least  three 
business  days  prior  to  the 
consummation. 

31(c)  Timing  of  Disclosures 

31(c)(  1 )  Disclosures  for  Certain  Closed- 
end  Home  Mortgage  Disclosures 

Implementing  section  129(b)  of  the 
TILA,  the  regulation  requires  a  three- 
day  “cooling  off’  period  between  the 
time  a  consumer  is  furnished  with 
special  disclosures  about  a  mortgage 
subject  to  §  226.32  (Section  32  mortgage) 
and  the  time  the  consumer  becomes 
obligated  under  the  loan.  Some 
commenters  suggested  that  the  final  rule 
should  provide  flexibility  in  the  timing 
requirements  to  facilitate  delivery  by 
mail  or  the  contemporaneous  delivery  of 
other  required  disclosures.  The  Board 
believes,  however,  that  the  act  requires 
that  consumers  considering  a  Section  32 
mortgage  loan  be  given  the  special 
disclosures  at  least  three  business  days 
before  completing  the  transaction, 
regardless  of  the  creditor’s  method  of 
delivering  these  disclosures  or  the 
timing  of  other  disclosures. 

31(c)(l)(i)  Change  in  Terms 

Implementing  section  129(b)(2)  of  the 
act,  the  regulation  requires  creditors  to 
provide  new  Section  32  mortgage 
disclosures  if,  after  giving  the 
disclosures  to  the  consumer  and  before 
consummation,  the  creditor  changes  any 
terms  that  make  the  disclosures 
inaccurate.  New  disclosures  are 
triggered  by  a  changed  term  only  if  it 
affects  the  APR,  for  example,  or  other 
disclosures  set  forth  in  §  226.32(c). 
Commenters  requested  guidance  on  the 
scope  of  “terms”  for  which  such  a 
change  could  trigger  new  disclosures. 
The  Board  believes  the  scope  extends 
both  to  a  change  in  the  terms  of  the  loan 
agreement,  as  well  as  to  a  change  in  any 
charge  associated  with  closing  the  loan. 

31(c)(l)(iii)  Consumer’s  Waiver  of 
Waiting  Period  Before  Consummation 

Section  129(b)(3)  of  the  TILA 
authorizes  the  Board  to  permit  the 
consumer  to  modify  or  waive  the  right 
to  the  three-day  waiting  period  to  meet 
bona  fide  personal  financial 
emergencies.  Sections  226.15(e)  and 
226.23(e)  of  the  regulation  discuss 
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waivers  of  the  right  to  rescind  to  meet 
bona  nde  personal  Hnancial 
emergencies.  Comment  was  solicited  on 
whether  the  Board  should  provide  a 
similar  provision  for  waivers  of  the 
three-day  waiting  period  on  Section  32 
mortgages. 

In  response  to  comments  received  and 
upon  further  analysis,  the  Board  is 
adding  a  new  paragraph  providing  that 
the  consumer  may  modify  or  waive  the 
three-day  waiting  period  between 
delivery  of  Section  32  mortgage 
disclosures  and  consummation,  if  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  Hnancial  emergency. 

Some  commenters  requested  that  the 
Board  identify  specific  circumstances 
that  are  bona  fide  personal  financial 
emergencies.  Generally,  the  facts 
surrounding  individual  situations  will 
determine  whether  the  standard  is  met 
and  the  consumer  may  waive  the  three- 
day  waiting  period  before 
consummation.  The  Board  believes, 
however,  that  consummating  a  Section 
32  mortgage  loan  to  prevent  the  sale  of 
the  consumer’s  home  at  foreclosure  is  a 
bona  fide  personal  financial  emergency. 

For  example,  if  the  consumer’s  home 
is  scheduled  to  be  sold  at  foreclosure 
within  the  three-day  waiting  period,  the 
consumer  could  waive  the  waiting 
period  to  consummate  the  Section  32 
mortgage  loan  and  forestall  the 
foreclosure.  The  consumer  may  exercise 
the  waiver,  however,  only  after 
receiving  the  disclosures  required  by 
paragraph  (c)(1). 

31(c)(2)  Disclosures  for  Reverse 
Mortgages 

Section  138  of  the  TILA  requires 
creditors  to  furnish  additional 
disclosures  to  consumers  for  a  reverse 
mortgage  transaction  at  least  three 
business  days  prior  to  consummation. 
Under  the  statute,  timing  requirements 
for  closed-end  credit  are  often  tied  to 
the  consummation  of  the  transaction, 
and  the  regulation  parallels  the  statute 
for  closed-end  reverse  mortgage  loans. 
However,  reverse  mortgage  loans  may 
also  be  structured  as  open-end  credit 
plans.  In  that  case,  the  regulation 
provides  that  the  disclosures  must  be 
given  at  least  three  business  days  prior 
to  the  first  transaction  under  the  open- 
end  credit  plan  or  before  the  consumer 
becomes  obligated  on  the  plan.  (See 
official  staff  interpretations  of 
§  226.5(b)(1)  in  Supplement  I  of  this 
part.) 

Conforming  Paragraphs 

Paragraphs  (d),  (e),  and  (f)  mirror 
provisions  in  subparts  B  and  C  (§  226.5 
and  §226.17). 


31(g)  Accuracy  of  Annual  Percentage 
Rate 

Creditors  offering  mortgages  subject  to 
§  226.32  must  include  the  APR  as  part 
of  the  new  Section  32  mortgage 
disclosures.  In  response  to  comments 
received,  the  regulation  clarifies  that  the 
APR  shall  be  calculated  in  accordance 
with  §  226.22,  which  provides  guidance 
for  calculating  an  APR  (and  provides  a 
tolerance  for  minor  calculation  errors) 
for  transactions  covered  by  Subpart  C 
(closed-end).  Commenters  also 
suggested  that  the  regulation  should 
provide  a  tolerance  for  errors  made  in 
calculating  payment  amounts  for  the 
Section  32  mortgage  loan  disclosure.  No 
tolerance  exists  for  any  such  calculation 
errors  under  Subpart  C,  and  the  Board 
has  not  adopted  a  tolerance  for  payment 
amounts  in  Section  32  mortgage 
disclosures. 

Section  226.32 — Requirements  for 
Certain  Closed-End  Home  Mortgages 

32(a)  Coverage 

Section  103(aa)  of  the  TILA  defines 
the  mortgages  covered  by  new  section 
129  based  on  the  rates  charged  and  fees 
paid.  The.  proposal  referred  to  those 
mortgages  as  high-rate,  high-fee 
mortgages.  Many  commenters  opposed 
the  label,  stating  that  early  versions  of 
the  legislation  had  been  revised  to 
delete  any  identification  of  the  covered 
mortgages  with  their  relative  cost.  The 
final  rule  follows  the  statutory 
approach. 

32(a)(l)(i) 

The  statute  covers  mortgages  that 
charge  rates  above  a  specified  standard. 
The  rate-based  test  is  tied  to  Treasury 
securities  having  terms  comparable  to 
the  loan’s  maturity,  and  several 
commenters  asked  for  more  guidance  on 
how  creditors  may  determine  if  a 
particular  transaction  meets  that  test. 

The  proposal  cited  the  Board’s  Selected 
Interest  Rates  (statistical  release  H-15) 
as  an  example  of  a  readily  available 
source  that  identifies  Treasury  securities 
(bills,  notes,  and  bonds)  with  maturities 
of  1,  2,  3,  5,  7, 10,  20,  and  30  years.  The 
same  figures  are  published  in  other 
widely  available  sources,  such  as  major 
financial  and  metropolitan  newspapers. 

Commenters  also  sought  guidance  for 
selecting  the  proper  maturity  for  loan 
maturities  that  do  not  match  those  of 
Treasury  securities.  The  Board  believes 
that  creditors  could  use  rounding.  For 
example,  if  a  creditor  must  compare  the 
APR  to  Treasury  securities  with  either 
seven-year  or  ten-year  maturities,  the 
APR  for  an  eight-year  loan  would  be 
compared  to  securities  with  a  seven- 
year  maturity:  a  nine-year  loan  would  be 


compared  to  securities  with  a  ten-year 
maturity.  If  the  loan  maturity  is  exactly 
halfway  between  the  maturities  for  two 
published  Treasury  securities,  the 
creditor  would  compare  the  APR  to  the 
yield  for  the  lower  Treasury  security. 

The  act  and  regulation  require 
creditors  to  compare  the  APR  to  yields 
as  of  the  fifteenth  day  of  the  month 
immediately  preceding  the  month  in 
which  the  application  for  credit  is 
received.  Commenters  asked  the  Board 
to  clarify  when  an  application  is 
deemed  to  be  received.  The  Board 
believes  an  application  is  received  when 
it  reaches  the  creditor  in  any  of  the  ways 
applications  are  normally  transmitted, 
even  if  the  consumer  did  not  provide  all 
the  information  required  for  the  creditor 
to  make  the  credit  decision.  (See  official 
staff  interpretations  of  §  226.19(a)(1)  in 
Supplement  I  of  this  part.) 

32(a)(l)(ii) 

The  statute  covers  mortgages  if  the 
total  points  and  fees  payable  by  the 
consumer  at  or  before  loan  closing 
exceed  the  greater  of  $400  or  8  percent 
of  the  total  loan  amount.  The  Board 
contemplates  that  any  adjustment  to  the 
$400  dollar  amount  will  be  published 
with  the  proposed  updates  to  Regulation 
Z’s  official  staff  commentary  (in  the 
autumn  of  each  year).  The  adjustment 
will  be  based  on  the  annual  percentage 
change  in  the  Consumer  Price  Index  (as 
reported  on  Jime  1)  and  will  be  effective 
on  January  1  of  the  following  year. 

Many  commenters  asked  for  further 
guidemce  to  determine  the  “total  loan 
amount.’’  Some  suggested  using  the  face 
amount  of  the  note;  others  suggested 
using  the  “amount  financed’’  as 
calculated  according  to  §  226.18(b).  The 
Board  believes  the  statute  requires 
creditors  to  omit  from  the  “total  loan 
amount”  any  additional  costs  that  may 
be  incurred  at  closing — and  included  in 
the  face  amount  of  the  note  if  financed 
by  the  creditor — when  determining 
whether  the  ratio  of  fees  to  the  total  loan 
amount  exceeds  8  percentage  points. 
Thus,  the  “total  loan  amount”  is  the 
amount  financed,  as  defined  in 
§  226.18(b),  less  any  items  that  are 
required  to  be  disclosed  imder 
§  226.4(c)(7)  and  that  are  not  excluded 
as  fees  under  paragraph  (b)(l)(iii)  of  this 
section. 

32(a)(2) 

Section  103(aa)  of  the  TILA  provides 
that  the  Section  32  mortgage  rules  do 
not  apply  to  a  residential  mortgage 
transaction,  a  reverse  mortgage 
transaction,  or  an  open-end  credit  plan. 
The  regulation  tracks  those  exceptions. 
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32(b)  Definitions 
32(b)(  1 )  Points  and  Fees 
Section  103(aa)  of  the  TILA  defines 
points  and  fees  as  all  finance  charges 
(except  interest  or  the  time-price 
differential),  all  compensation  paid  to 
mortgage  brokers,  and  all  items 
identified  in  section  106(e)  (other  than 
amounts  held  for  future  payment  of 
taxes).  A  charge  is  excluded  from  the 
definition  if  the  charge  is  reasonable, 
the  creditor  receives  no  direct  or 
indirect  compensation  from  the  charge, 
and  the  charge  is  not  paid  to  an  affiliate 
of  the  creditor. 

The  Board  believes  the  Congress 
intended  a  broad  application  of  the  term 
“compensation,”  including,  for 
example,  amounts  paid  to  brokers  by 
creditors  in  addition  to  eunounts  paid  by 
consumers.  Many  commenters 
considered  this  interpretation  too 
expansive,  and  suggested  that  broker 
fees  should  only  be  considered  “fees”  if 
the  broker  is  required  by  the  creditor  as 
a  condition  of  obtaining  the  credit:  (See 
official  staff  interpretations  of  §  226.4(a) 
in  Supplement  I  of  this  part.) 

RESPA  requires  creditors  to  provide 
consumers  with  estimates  of  closing 
costs — including  fees  paid  by  creditors 
to  brokers — for  certain  real-estate 
secured  loans  (Regulation  X,  24  CFR 
3500,  Appendix  A,  fact  pattern  12).  The 
Bo€urd  believes  that  including  in  the 
total  fee  calculation  all  broker  fees 
required  to  be  disclosed  under  RESPA  is 
consistent  with  the  intent  of  the 
Congress  and  addresses  the 
commenters’  concerns  about  broker  fees 
that  are  unknown  to  the  creditor. 

Section  103(aa)  authorizes  the  Board 
to  identify  other  charges  that  are 
appropriate  to  include  in  the  total  fee 
calculation.  The  conference  report  cites 
credit  insurance  premiums  as  an 
example  of  fees  that  could  be  included, 
if  evidence  showed  that  the  premiums 
were  being  used  to  circumvent  the 
statute.  Sweral  commenters:  mostly  ' 
insurance  industry  representatives, 
opposed  the  regulation’s  including 
premiums  for  acdit  life  insurance  that 
is  purchased  at  the  consumer’s  option. 

Section  158  of  the  HOEPA  requires 
the  Board  (in  consultation  with  its 
Consumer  Advisory  Council)  to  conduct 
public  hearings  that  examine  home, 
equity  loans  in  the  marketplace  and  the 
adequacy  of  federal  laws  (including  the 
new  rules  affecting  Section  32 
mortgages  and  reverse  mortgage 
transactions)  in  protecting  consumers — 
particularly  low-income  consumers.  The 
statute  provides  that  the  initial  hearing 
must  be  held  prior  to  September  1997, 
and  the  Board  contemplates  that  the 
first  hearing  will  occur  sometime  in 


1996.  The  Board  believes  the  hearings 
may  provide  an  appropriate  forum  to 
explore  whether  any  particular  charges 
should  be  included  in  the  total  fee 
calculation.  The  regulation  does  not 
identify  any  additional  fees  at  this  time. 

32(b)(2)  Affiliate 

Section  129(k)  of  the  TILA  defines 
“affiliate”  for  purposes  of  the  Section  32 
mortgage  rules  by  a  statutory  reference 
to  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  184l(k)).  That  act 
defines  affiliate  as  any  company  thett 
controls,  is  controlled  by,  or  is  under  . 
common  control  with  another  company. 

It  also  defines  “company”  and  defines 
when  one  company  is  considered  to 
“control”  another  (12  U.S.C.  1841(a) 
and  (b)).  The  proposal  defined  the  term 
by  a  statutory  reference;  to  ease 
compliance,  the  final  rule  adds  a  brief 
narrative. 

32(c)  Disclosures 

The  regulation  tracks  the  disclosure 
requirements  of  section  129(a).  In 
response  to  comments,  a  new  H-16 — 
Mortgage  Sample  has  been  added  to 
Appendix  H.  Creditors  using  it  properly* 
will  be  deemed  to  be  in  compliance 
with  the  regulation  for  those 
disclosures. 

32(c)(3)  Regular  Payment 

The  act  requires  creditors  to  disclose 
the  amount  of  the  regular  “monthly” 
payment.  In  response  to  comments « 
received  and  upon  further  analysis,  the 
final  regulation  clarifies  that  the 
disclosure  contemplates  monthly  or 
other  regularly  scheduled  periodic 
payments,  such  as  monthly,  bimonthly, 
or  quarterly. 

32(c)(4)  Variable-rate 

The  law  requires  creditors  offering 
variable-rate  transactions  to  disclose  a 
monthly  payment  based  on  an  interest 
rate  cap  required  for  consumer  contracts 
by  a  provision  in  the  Competitive 
Equality  Banking  Act  of  1987  (CEBA), 
which  is  implemented  in  §  226.30.  The 
legislative  history  provides  that  in 
calculating  the  maximum  payment 
based  on  the  interest  rate  cap,  creditors 
should  assume  the  maximum  possible 
increases  in  rates  in  the  shortest 
possible  timeframe.  Paragraph 
§  226.19(b)(2)(x) — which  requires  a 
similar  maximum  payment  disclosure 
for  adjustable-rate  mortgage 
transactions — provides  guidance  for 
calculating  the  maximum  possible 
increases  in  rates  in  the  shortest 
possible  timeframe. 


32(d)  Limitations 

Section  129  of  the  TILA  prohibits 
mortgage  creditors  covered  by  §  226.32 
from  including  several  terms  in  their 
contracts.  In  large  measure,  the  final 
regulation  follows  the  proposal.  In  the 
proposal,  the  headings  for  and 
substantive  limitations  in  paragraphs 
(d)(1)  and  (d)(2)  were  inadvertently 
reversed;  the  error  has  been  corrected. 

32( d)(  1  )(i)  Balloon  Payment 

Under  the  act  and  regulation,  the 
repayment  schedule  for  a  Section  32 
mortgage  loan  with  a  term  of  less  than 
five  years  must  fully  amortize  the 
outstanding  principal  balance  through 
regular  periodic  payments.  Many 
commenters  requested  further  guidance 
on  the  phrase  “regular  periodic” 
payments.  Some  were  concerned  that 
small  interest-only  payments  with' 
occasional  payments  of  principal  would 
be  prohibited,  and  the  lack  of  flexibility 
in  designing  a  payment  schedule  would 
ultimately  be  detrimental  to  consumers. 
Others  suggested  defining  a  “regular 
periodic  payment”  as  one  that  is  not 
more  than  twice  the  amoimt  of  other 
payments.  The  Board  has  adopted  this 
approach  and  believes  it  reflects  the 
intent  of  the  Congress  and  provides 
certainty  in  compliance. 

32(d)(  1  )(ii)  Exception 

Section  129(1)(1)  of  the  TILA 
authorizes  the  Board  to  create 
exemptions  to  the  limitations  set  forth 
in  paragraph  (d)  and  p>aragraph  (e)  of 
this  section,  upon  a  finding  ffiat  the  • 
exemption  is  in  the  interest  of  the 
borrowing  public  and  will  apply  only  to 
mortgage  products  or  categories  of 
products  that  maintain  and  strengthen 
home  ownership  and  protect  equity. 

The  legislative  history  expresses  the  ‘ 
Congress’s  concern  that  the  legislation 
might  inappropriately  apply  to  some 
government  loans  or  short-term 
“bridge”  construction  loans.  It  also 
states  that  in  granting  the  exemption 
authority  to  the  Board,  the  Congress 
intended  that  the  Board  consider 
exemptions  on  a  product-by-product 
basis. 

Based  on  the  legislative  history,  the 
comments  received  and  upon  further 
analysis,  the  Board  is  creating  a 
narrowly  drawn  exemption  ft’om  the 
balloon  payment  limitation  for  mortgage 
loans  subject  to  §  226.32  with  maturities 
of  less  than  one  year,  if  the  purpose  of 
the  loan  is  a  “bridge”  loan  connected 
with  the  acquisition  or  construction  of 
a  dwelling  intended  to  become  the 
consumer’s  principal  dwelling.  These 
“bridge”  loans  remain  subject  to  all 
other  provisions  of  the  section 
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32(d)(2)  Negative  Amortization 

The  act  and  regulation  prohibit 
payment  schedules  with  regular 
periodic  payments  that  may  result  in 
increases  to  the  principal  balance 
Technical  changes  to  the  regulation  are 
made  for  clarity.  The  Board  believes  that 
the  prohibition  does  not  extend  to 
increases  in  the  principal  balance 
unrelated  to  the  payment  schedule,  such 
as  when  a  consumer  fails  to  obtain 
property  insurance  and  the  creditor 
purchases  insurance  and  adds  the 
premium  to  the  consumer’s  principal 
balance. 

32(d)(4)  Increased  Interest  Rate 

The  act  and  regulation  prohibit 
creditors  from  increasing  the  interest 
rate  after  default.  This  prohibition  does 
not  prevent  a  creditor  offering  a 
variable-rate  loan  from  changing  the 
rate,  if,  for  example,  the  rate  is  tied  to 
an  index  and  the  index  increases  after 
the  consumer  has  defaulted  on  the 
obligation. 

32(d)(5)  Rebates 

Section  129(d)  of  the  TILA  restricts 
how  creditors  may  calculate  refunds  of 
interest  when  a  Section  32  mortgage 
loan  is  accelerated  due  to  a  consumer’s 
default.  The  regulation  clarifies  that  the 
paragraph  covers  limitation  on  refunds 
of  interest  (not  other  charges — points, 
for  example — that  are  considered 
finance  charges  under  §  226.4).  The 
calculation  would  include  odd-days 
interest,  whether  paid  at  or  after 
consummation. 

32(d)(6)  Prepayment  Penalties 

Section  129(c)  of  the  'TILA  generally 
bars  creditors  from  including  a 
prepayment  penalty  in  a  Section  32 
mortgage  contract.  The  statute  includes, 
as  a  prepayment  penalty,  refunds  of 
unearned  interest  calculated  less 
favorably  than  the  actuarial  method 
defined  in  section  933(d)  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA). 

The  legislative  history  provides  that 
where  the  actuarial  method,  as  defined 
by  state  law,  provides  a  refund  that  is 
greater  than  the  refund  received  under 
the  HCDA  definition,  creditors  should 
apply  state  law  to  determine  if  a  refund 
is  a  prepayment  penalty  for  a  Section  32 
mortgage.  The  legislative  history  states 
that  the  reference  to  the  HCDA  is  not 
intended  to  be  exclusive,  and  that 
penalties  based  on  a  percentage  of  the 
outstanding  balance  or  on  the  number  of 
months  of  interest  are  also  prohibited. 

32(d)(7)  Prepayment  Penalty  Exception 

Section  129(c)(2)  of  the  TILA  allows 
creditors  to  include  a  prepayment 


penalty  clause  in  a  Section  32  mortgage 
loan  under  narrowly  drawn 
circumstances.  To  include  a  prepayment 
penalty  clause  in  the  loan  documents,  a 
creditor  must  verify  that  the  consumer’s 
monthly'debt-to-income  ratio  is  50 
percent  or  less.  The  Board  believes  that 
in  calculating  the  consumer’s  monthly 
debts  and  income  to  determine  the  debt- 
to-income  ratio,  creditors  may  rely  on 
widely  accepted  underwriting 
standards,  such  as  those  published  by 
the  Federal  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
Housing  Administration,  or  the 
Veteran’s  Administration.  A  creditor 
using  one  of  these  standards  and 
determining  that  the  consumer’s 
monthly  debt-to-income  ration  is  50 
percent  or  less  will  be  deemed  to  meet 
the  requirements  of  this  provision.  The 
Board  believes  this  safe  harbor  provides 
consistency  and  eases  compliance. 

32(e)  Prohibited  Acts  and  Practices 

Section  129(1)(2)  of  the  TILA 
authorizes  the  Board  to  prohibit  acts  or 
practices  in  connection  with  mortgage 
loans  that  the  Board  finds  to  be  unfair, 
deceptive,  or  designed  to  evade  the 
Section  32  mortgage  rules.  The  Board 
also  may  prohibit  acts  or  practices 
related  to  refinancing  mortgage  loans 
that  the  Board  finds  are  associated  with 
abusive  lending  practices  or  that  are  not 
in  the  borrower’s  interest.  Neither  the 
proposal  nor  the  final  regulation 
identifies  any  prohibited  practices 
pursuant  to  this  authority. 

Section  157  of  the  HOEPA  requires 
the  Board  to  conduct  a  study  and  make 
recommendations  to  the  Congress 
regarding,  in  part,  the  adequacy  of 
federal  laws  protecting  consumers  with 
open-end  credit  plans  secured  by  the 
consumer’s  principal  dwelling.  “The 
study  must  be  completed  within 
eighteen  months  after  the  amendments 
are  adopted.  The  Board  believes  the 
study  and  the  hearing  required  by  the 
HOEPA  will  assist  the  Board  in 
determining  whether  certain  acts  or 
practices  should  be  prohibited. 

32(e)(  1 )  Repayment  Ability 
Section  129(h)  of  the  TILA  prohibits 
creditors  extending  mortgage  loans 
subject  to  §  226.32  from  engaging  in  a 
pattern  or  practice  of  extending  such 
credit  to  consumers  based  on  the 
consumer’s  collateral  without  regard  to 
the  consumer’s  repayment  ability, 
including  the  consumer’s  current  and 
expected  income,  current  obligations, 
and  employment.  Commenters 
requested  that  “pattern  or  practice’’  be 
defined;  however,  the  Board  believes  a 
determination  whether  a  creditor 


engages  in  a  pattern  or  practice  will 
depend  on  individual  fact  situations. 

Thus,  the  final  regulation — like  the 
proposal — does  not  define  the  phrase. 

Paragraph  (d)(7)  permits  creditors  to 
assess  a  prepayment  penalty  if,  in  part, 
the  creditor  verifies  that  the  consumer’s 
monthly  debt  to  income  ratio  is  50 
percent  or  less.  In  the  supplementary 
materials  accompanying  the  proposal, 
the  Board  stated  that  creditors  could 
rely  on  information  provided  by  the 
consumer  in  connection  with  paragraph 
(d)(7)  when  considering  a  consumer’s 
ability  to  repay  the  debt.  Many 
commenters  were  concerned  that  the 
Board  intended  to  incorporate  the 
income  verification  and  debt-to-income 
ratio  requirements  into  paragraph  (e)(1). 
These  concerns  are  unfounded.  There  is 
no  debt-to-income  ratio  requirement  for 
paragraph  (e)(1).  The  information 
provided  to  creditors  in  connection  with 
paragraph  (d)(7)  may  be  used  to 
demonstrate  that  the  creditor  considered 
the  consumer’s  income  and  obligations 
before  extending  the  credit.  Other 
information — for  example,  information 
about  gift  income,  expected  retirement 
payments,  or  other  unverifiable 
income — may  also  be  considered.  The 
Board  believes  any  expected  income  can 
be  considered  by  the  creditor,  other  than 
equity  income  obtainable  by  the 
consumer  through  the  foreclosure  of  a 
Section  32  mortgage  with  the  creditor. 

32(e)(2)  Home  Improvement  Contracts 

Section  129(i)  of  the  TILA  restricts 
how  creditors  may  disburse  proceeds  to 
contractors  under  a  home  improvement 
contract  secured  by  a  mortgage  subject 
to  §  226.32.  The  regulation  reflects  the 
statutory  requirement  that  the  creditor 
must  disburse  the  proceeds  by  an 
instrument  payable  to  the  consumer  or 
jointly  to  the  consumer  and  the 
contractor.  The  Board  believes  that  if 
the  contractor  and  the  consumer  are 
joint  payees,  the  instrument  must  name 
as  payees  all  consumers  who  are 
primarily  obligated  on  the  note. 

Alternatively,  the  regulation  provides 
that  at  the  election  of  the  consumer,  the 
creditor  can  disburse  the  proceeds 
through  an  escrow  agent  in  accordance 
with  terms  established  in  a  written 
agreement  signed  by  the  consumer,  the 
creditor,  and  the  contractor  prior  to  the 
disbursement.  The  Board  solicited 
comment  on  whether  further  guidance 
was  needed  regarding  the  use  of  a  third 
party  escrow  agent,  including  an  agent 
that  is  an  affiliate  of  the  creditor.  The 
Board  believes  that  RESPA  adequately 
protects  consumers  dealing  with  an 
escrow  agent  that  is  an  affiliate  of  the 
creditor.  RESPA  prohibits  creditors  from 
requiring  the  use  of  an  affiliate,  and 
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requires  disclosures  to  be  furnished  if 
the  consumer  opts  to  use  the  services  of 
an  escrow  agent  that  is  in  a  "controlled 
business  arrangement”  with  the  creditor 
(Regulation  X,  24  CFR  3500.15). 

32(e)(3)  Notice  to  Assignee 

The  act  and  regulation  require 
persons  who  sell  or  assign  mortgages 
covered  by  §  226.32  to  furnish  a  notice 
of  the  potential  liability  under  the  TILA. 
In  response  to  comments  received,  the 
notice  more  directly  discloses  an 
assignee’s  potential  liability. 

Section  226.33 — Requirements  for 
Reverse  Mortgages 

33(a)  Definition 

Section  154  of  the  HOEPA  defines  a 
“reverse  mortgage”  as  a  nonrecourse 
transaction  that  is  secured  by  the 
consumer’s  principal  dwelling  and  that 
ties  repayment  (other  than  upon  default) 
to  the  homeowner’s  death  or  permanent 
move  from  or  transfer  of  the  home.  The 
definition  in  the  regulation  tracks  the 
statute. 

A  nonrecourse  transaction  limits  the 
homeowner’s  liability  to  no  more  than 
the  proceeds  of  the  sale  of  the  home 
(unless  a  lesser  amount  is  provided  for 
in  the  credit  obligation,  such  as  by  an 
equity  reservation  or  an  equity 
conservation  agreement  between  the 
consumer  and  creditor).  Neither  the 
statute  nor  the  regulation  defines 
“nonrecourse  transactions.”  Similarly, 
specific  acts  of  default  for  purposes  of 
the  reverse  mortgage  rules  are  not 
defined.  Neither  the  act  nor  the 
legislative  history  identifies  such  acts, 
and  the  Board  believes  that  the 
determination  of  “default”  is  most 
appropriately  left  to  the  legal  obligation 
between  the  parties  and  state  or  other 
law. 

33(b)  Content  of  Disclosures 

Section  138  of  the  TILA  establishes  a 
new  standard  to  measure  the  cost  of 
reverse  mortgage  credit.  The  statute 
requires  reverse  mortgage  creditors  to 
disclose  a  good  faith  projection  of  the 
total  cost  of  the  credit  to  the  consumer, 
by  means  of  a  table  of  annual  interest 
rates.  The  legislative  history  states  that 
the  Congress  contemplated  a  disclosure 
scheme  modeled  after  the  matrix 
disclosure  currently  required  by  section 
255  of  the  National  Housing  Act  and 
implemented  by  the  Department  of 
Housing  and  Urban  Development’s 
(HUD’s)  Home  Equity  Conversion 
Mortgage  (HECM)  program.  The  Board’s 
regulation  reflects  that  approach,  except 
as  noted  below. 

The  regulation  requires  creditors  to 
use  the  term  “total  annual  loan  cost 


rate”  rather  than  “annual  interest  rate” 
in  complying  with  this  section.  The 
statute  uses  but  does  not  mandate  the 
term  “annual  interest  rate,”  and  the 
Board  believes  that  a  different  term  will 
avoid  possible  confusion  with  the 
disclosure  of  the  “annual  percentage 
rate”  (APR)  required  by  other  parts  of 
the  regulation.  The  term  “total  annual 
loan  cost  rate”  is  unlikely  to  be 
confused  with  the  APR  and  is  a  more 
accurate  description  of  the  percentage 
cost  of  reverse  mortgages  than  “annual 
interest  rate.”  For  example,  the  rate  may 
reflect  costs  other  than  interest,  such  as 
annuity  premiums,  appraisal  fees,  and  a 
percentage  of  any  appreciation  in  the 
consumer’s  home. 

Section  138(a)(1)  of  the  TILA  requires 
creditors  to  disclose  total  annual  loan 
cost  rates  for  not  less  than  three 
projected  appreciation  rates  and  not  less 
than  three  credit  transaction  periods,  as 
determined  by  the  Board.  HUD’s  HECM 
matrix  similarly  discloses  nine  “average 
annual  percentage  rates”  based  on  three 
assumed  annual  home  appreciation 
rates  and  three  assumed  loan  terms.  As 
discussed  below,  the  Board  has  adopted 
the  HECM  model  which  requires  the 
tabular  disclosure  of  nine  total  annual 
loan  cost  rates,  as  described  below.  The 
regulation  permits  an  additional 
assumed  loan  term,  as  described  below. 

The  HECM  matrix  is  accompanied  by 
a  listing  of  the  basic  factors  used  in 
calculating  the  projected  total  cost  of 
credit,  such  as  the  age  of  the  borrower, 
the  value  of  the  consumer’s  home,  etc., 
and  a  brief  discussion  of  some 
assumptions  used  in  calculating  the 
rates  in  the  matrix.  The  regulation 
requires  that  the  matrix  be  accompanied 
by  a  listing  of  key  factors  used  in 
calculating  the  total  annual  loan  cost 
rates,  along  with  a  brief  narrative  that 
helps  consumers  to  interpret  the  rates 
disclosed  in  the  matrix.  (See  the 
supplementary  material  accompanying 
proposed  Appendix  K  for  further 
discussion  of  the  model  disclosure.) 

33(c)  Projected  Total  Cost  of  Credit 

Section  138  (a)  and  (b)  of  the  TILA 
identify  factors  creditors  must  consider 
when  calculating  the  projected  total  cost 
of  credit  and  the  corresponding  total 
annual  loan  cost  rates.  The  regulation 
lists  those  requirements  in  paragraph  (c) 
of  this  section.  (The  mathematical 
formula  for  determining  the  total  annual 
loan  cost  rate  is  contained  in  Appendix 
K.) 

33(c)(1)  Costs  to  Consumer 

Section  138(b)(2)  of  the  TILA  includes 
in  the  projected  total  cost  of  credit  all 
costs  and  charges  to  the  consumer, 
including  the  costs  of  any  annuity  that 


the  consumer  purchases  (if  any)  as  part 
of  the  reverse  mortgage  transaction.  The 
regulation  parallels  the  statute,  except 
that  the  term  “associated”  has  been 
deleted. 

The  Board  believes  the  Congress 
intended  a  broad  application  of  the 
terms  “costs  and  charges.”  For  example, 
the  Board  believes  all  costs  and  charges 
connected  with  the  reverse  mortgage 
transaction  must  be  included  in  the 
projected  total  cost  of  credit,  whether  or 
not  the  charge  is  deemed  to  be  a  finance 
charge  under  Subpart  A  of  the 
regulation. 

Some  creditors  require  or  permit 
consumers  to  purchase  an  annuity  as 
part  of  the  transaction  that  immediately, 
or  at  some  future  time,  supplements  or 
replaces  the  creditor’s  payments.  The 
law  and  regulation  require  the  amount 
paid  by  the  consumer  for  the  annuity  to 
be  included  as  a  cost  to  the  consumer. 
This  is  the  case  whether  the  purchase  is 
made  through  the  creditor  or  a  third 
party,  or  whether  the  purchase  is 
mandatory  or  voluntary. 

The  HECM  program  does  not  include 
disposition  costs  as  a  part  of  the  total 
annual  loan  cost  rate,  and  the  regulation 
follows  that  approach.  Few  commenters 
addressed  the  issue;  they  were  about 
evenly  split  on  whether  to  include 
disposition  costs  as  part  of  the  total 
annual  loan  cost  rate.  Based  on  these 
comments  and  upon  further  analysis, 
the  Board  has  retained  the  rule  as 
proposed. 

33(c)(2)  Advances  to  Consumer 

Section  138(b)(3)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  cost  of  credit  all  advances  to  and 
for  the  benefit  of  the  consumer, 
including  annuity  payments  received  by 
the  consumer  firom  an  annuity 
purchased  as  part  of  the  reverse 
mortgage  transaction.  The  regulation 
generally  tracks  the  statute,  with  slight 
modifications  for  clarity. 

33(c)(3)  Additional  Creditor 
Compensation 

Section  138(b)(1)  of  the  TILA  and  the 
regulation  include,  in  the  total  cost  of  a 
reverse  mortgage  loan,  any  shared 
appreciation  or  equity  that  the  creditor 
is  entitled  to  receive  pursuant  to  the 
credit  contract.  For  example,  creditors 
sometimes  offer  a  reduced  interest  rate 
in  exchange  for  a  portion  of  the 
appreciation  or  equity  that  may  be 
realized  when  the  dwelling  is  sold. 

33(c)(4)  Limitations  on  Consumer 
Liability 

Section  138(b)(4)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  cost  of  credit  any  limitation  on  the 
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consumer’s  liability  under  the  reverse 
mortgage  loan.  This  includes,  for 
example,  equity  conservation 
agreements.  These  agreements  protect  a 
portion  of  the  equity  in  the  dwelling  for 
the  consumer  or  the  consumer’s  estate.. 

This  paragraph  also  applies  to  the 
nonrecourse  provision  that  is  a  part  of 
any  credit  contract  meeting  the 
definition  of  a  reverse  mortgage 
transaction.  (See  paragraph  (a)  of  this 
section.)  Some  reverse  mortgage 
transactions  provide  that  a  consumer’s 
liability  will  not  exceed  a  specific 
percentage  of  the  projected  home  value, 
say  75  percent.  Other  reverse  mortgages 
set  the  consumer’s  maximum  liability  at 
the  “net  proceeds”  available  from  the 
sale  of  the  home;  That  is,  if  a  consumer 
sells  the  home  for  $100,000  and 
brokerage  commissions  and  other 
incidental  selling  costs  were  $7,000,  the 
creditor  would  receive  no  more  than 
$93,000 — the  net  proceeds  of  the  sale. 

The  Board  believes  that  the  purposes 
of  the  reverse  mortgage  disclosures  are 
enhanced  if  the  calculations  of  projected 
total  costs  for  “net  proceeds”  recourse 
limitations  are  based  on  uniform 
assumptions  about  the  costs  associated 
with  the  sale  of  the  home.  Thus,  if  a 
contract  does  not  otherwise  specify  a 
percentage  for  net  proceeds,  creditors 
must  assume  closing  costs  of  7  percent, 
which  approximates  the  amounts  paid 
for  typical  brokerage  fees  and  other 
incidental  costs.  The  Board  solicited 
comment  on  this  approach.  Most 
commenters  agreed  both  with  the 
approach  and  the  use  of  the  7  percent 
figure. 

33(c)(5)  Assumed  Annual  Appreciation 
Rates 

Section  138(a)(1)  of  the  TILA  requires 
each  total  annual  loan  cost  rate  to  be 
based  on  one  of  (at  least)  three  projected 
appreciation  rates  for  the  consumer’s 
dwelling.  The  regulation  tracks  the 
appreciation  rates  used  in  HUD’s  HECM 
program.  That  is,  the  total  annual  loan 
cost  rates  are  based  on  assumed  annual 
home  appreciation  rates  of  0  percent,  4 
percent,  and  8  percent.  HUD’s  program 
based  the  4  percent  annual  appreciation 
rate  on  its  assessment  of  long-term 
averages  of  historical  housing 
appreciation  rates.  The  0  percent  and  8 
percent  rates  help  consumers 
understand  the  potential  costs  and 
benefits  of  the  loan  if  their  dwelling 
does  not  appreciate  in  value  at  all,  or  if 
its  value  appreciated  at  a  rate  double  the 
4  percent  rate. 

Commenters  were  about  equally 
divided  on  the  use  of  these  assumed 
appreciation  rates.  Those  that  opposed 
the  proposed  figures  believed  that  0 
percent,  3  percent,  and  6  percent  would 


be  more  appropriate.  Based  on  tbe 
comments  received  and  upon  further 
analysis,  the  Board  believes  that  the 
percentages  used  by  HUD  are 
appropriate  estimates  for  reverse 
mortgage  disclosures,  and  are  required 
by  the  final  rule. 

33(c)(6)  Assumed  Loan  Period 

Section  138(a)(1)  of  the  TILA  also 
requires  each  total  annual  loan  cost  rate 
to  be  based  on  one  of  (at  least)  three 
credit  transaction  periods,  as 
determined  by  the  Board,  including  a 
short-term  reverse  mortgage,  a  term 
equaling  the  actuarial  life  expectancy  of 
the  consumer,  and  “such  longer  term  as 
the  Board  deems  appropriate.”  The 
proposed  regulation  tracked  the 
assumed  loan  periods  required  under 
the  HECM  program:  a  period  of  two 
years,  a  period  equal  to  the  consumer’s 
life  expectancy,  and  a  period  equal  to 
approximately  1.4  times  the  consumer’s 
life  expectancy  (the  creditor  would  use 
the  life  expectancy  of  the  youngest 
consumer  in  transactions  involving 
multiple  borrowers). 

The  statute  authorizes  the  Board  to 
require  total  annual  loan  cost  rates  for 
more  than  three  assumed  loan  periods. 

In  the  proposed  rule,  the  Board  noted 
that,  depending  on  the  age  of  the 
borrower,  a  significant  time  interval 
could  exist  between  the  shortest  loan 
period  (two  years)  and  the  consumer’s 
life  expectancy.  Accordingly,  the  Board 
solicited  comment  on  whether  other 
assumed  loan  periods,  such  as  an 
assumed  loan  period  of  one-half  of  the 
life  expectancy  figure,  should  be  added 
to  the  regulation:  and  if  so,  whether 
calculations  based  on  the  additional 
assumed  loan  periods  should  be 
required  or  optional. 

About  10  commenters  addressed  this 
point,  and  views  were  mixed.  Some 
believed  an  additional  assumed  loan 
period  equal  to  one-half  of  the  life 
expectancy  figure  would  assist 
consumers  in  better  understanding  tbe 
costs  of  the  reverse  mortgage  transaction 
in  the  event  that,  for  example,  they 
move  permanently  from  the  dwelling 
either  sooner  or  later  than  anticipated; 
commenters  were  split  on  whether  the 
additional  period  should  be  mandatory 
or  optional.  Those  commenters 
opposing  an  additional  assumed  loan 
period  expressed  concern  about 
increased  compliance  burden  and 
possible  consumer  confusion. 

Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
permitting  creditors  to  add  a  fourth 
assumed  loan  period  equal  to  one-half 
of  the  life  expectancy  figure.  Use  of  the 
additional  period  is  permissive,  to 
promote  flexibility.  The  Board  believes 


consumers  will  benefit  by  receiving 
information  about  the  transaction’s  costs 
for  a  “midpoint”  assumed  loan  period, 
given  the  potential  of  an  event  such  as 
a  permanent  move  from  the  home 
during  the  borrower’s  lifetime.  The 
benefits  to  the  consumer  outweigh  any 
additional  compliance  burden:  For 
lenders  offering  reverse  mortgage 
transactions  not  covered  by  the  HECM 
program,  the  compliance  burden  of 
choosing  to  implement  a  new  disclosure 
scheme  based  on  four  (rather  than  three) 
assumed  loan  periods  is  not  significant; 
HECM  lenders  will  revise  their 
disclosures  to  comply  with  other 
requirements,  such  as  the  narrative 
required  in  the  model  form,  in  any 
event,  and  are  not  required  to  add  the 
fourth  loan  period  to  their  forms. 

Appendix  K — Total  Annual  Loan  Cost 
Rate  Computations  for  Reverse 
Mortgage  Transactions 

The  final  regulation  bases  the 
calculation  of  total  annual  loan  cost 
rates  on  a  commonly  used  computation 
tool,  an  internal  rate  of  return  formula. 
The  formula  uses  the  estimation  or 
“iteration”  procedure  required  to 
compute  APRs  under  Appendix  J  of  this 
part.  However,  Appendix  J  is  written  in 
the  context  of  forward  (not  reverse) 
mortgages.  The  formulas  are  similar  to 
those  in  Appendix  J;  however,  to  ease 
compliance  and  avoid  confusion  about 
terminology,  definitions  and 
instructions  appropriate  for  reverse 
mortgages  are  placed  in  Appendix  K. 

The  final  rule  tracks  the  proposal, 
except  as  noted  below. 

(b)  Instructions  and  Equations  for  the 
Total  Annual  Loan  Cost  Rate 

(b)(5)  Number  of  Unit-Periods  Between 
Two  Given  Dates 

The  total  annual  loan  cost  rates  are 
based  on  an  assumption  that  the  reverse 
mortgage  transaction  begins  on  the  first 
day  of  the  month  in  which 
consummation  is  estimated  to  occur. 

The  total  annual  loan  cost  rates  are 
good-faith  projections  based  on  a 
number  of  assumptions.  The  Board 
believes  that  using  the  ft-actional  unit- 
periods  required  under  Appendix  J  for 
calculating  APRs  is  unnecessary  for 
these  disclosures,  and  has  omitted  many 
of  the  definitions  relating  to  time 
intervals. 

(b)(8)  Solution  of  General  Equation  by 
Iteration  Process 

Rather  than  restate  the  iteration 
process  required  to  be  used  in 
determining  total  annual  loan  cost  rates 
under  the  appendix,  the  regulation 
refers  lenders  to  Appendix  J  of  this 
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regulation  for  the  procedures  to  be 
followed. 

(b)(9)  Assumption  for  Discretionary 
Cash  Advances 

Some  reverse  mortgage  transactions 
permit  the  consumer  to  control  when 
advances  are  received.  The  regulation 
requires  creditors  to  use  a  special 
assumption  for  calculating  the  total 
annual  loan  cost  rate  in  this  case. 
Creditors  must  assume  that  50  percent 
of  the  amount  of  the  credit  line  is 
advanced  when  the  consumer  becomes 
obligated  under  the  transaction  (at  the 
interest  rate  then  in  eH'ect)  and  that  no 
further  advances  are  made  during  the 
remaining  term.  The  Board  Relieves  this 
assumption  is  appropriate  for  reverse 
mortgage  credit  lines,  given  that  the 
amount  and  timing  of  advances  (and, 
thus,  the  estimated  interest  owed)  are 
within  the  consumer’s  control.  The 
assumption  used  in  the  final  rule  also  is 
consistent  with  HUD’S  HECM  program 
(and  with  Appendix  D’s  requirements 
for  an  estimated  interest  figure  when  the 
amount  and  timing  of  construction  loan 
advances  are  unknown). 

Creditors  should  follow  this  approach 
for  estimating  interest  on  open-end 
reverse  mortgage  credit  lines.  Once  the 
interest  figure  is  determined,  creditors 
should  use  the  general  equation  in 
section  (b)(8)  of  this  appendix  to 
calculate  the  total  annual  loan  cost  rate. 

(b)(10)  Assumption  for  Variable-Rate 
Reverse  Mortgage  Transactions 

Regulation  Z  provides  that  to 
calculate  the  APR,  creditors  offering 
variable-rate  transactions  must  base 
disclosures  on  the  initial  interest  rate 
and  not  assume  the  rate  will  increase. 
The  Board  proposed  adopting  the  same 
convention  for  calculating  total  annual 
loan  cost  rates,  and  solicited  comment 
on  whether  the  assumption  used  in 
HUD’s  HECM  program — ^the  “expected 
interest  rate’’ — was  more  appropriate. 
The  majority  of  commenters  favored  the 
use  of  the  initial  interest  rate  and  the 
Board  has  adopted  this  approach  in  the 
final  rule.  Commenters  also  requested 
information  on  how  to  calculate  the 
total  annual  loan  cost  rate  when  there  is 
an  initial  discount  rate.  Creditors  should 
apply  the  same  rules  for  calculating  the 
annual  loan  cost  rate  as  are  applied 
when  calculating  an  APR  for  a  loan  with 
an  initial  discount  rate  (§  226.17(c)). 

(b)(  11)  Assumption  for  Closing  Costs 

The  regulation  requires  creditors  to 
assume  all  closing  and  other  consumer 
costs  are  financed  by  the  creditor.  These 
costs  are  generally  financed  as  a  part  of 
the  transaction,  and  the  Board  believes 
this  assumption  provides  uniformity. 


(c)  Examples  of  Total  Annual  Loan  Cost 
Rate  Computations 

Three  examples  are  provided  to  assist 
creditors  in  calculating  the  total  annual 
loan  cost  rate.  Some  figures  have  been 
corrected,  and  interest  rates  have  been 
added  to  the  examples. 

Reverse  Mortgage  Model  Form  and 
Sample  Form 

The  regulation  requires  that  the 
matrix  be  accompanied  by  a  disclosure 
substantially  similar  to  the  model  form 
in  this  paragraph.  Reverse  mortgages  are 
complicated  transactions,  and  the  Board 
believes  a  uniform  disclosure  will 
enhance  consumer  understanding  of  the 
proposed  transaction  and  promote 
informed  comparison  shopping. 

The  model  form  and  sample  form  are 
placed  in  this  appendix,  because  they 
apply  to  both  open-end  emd  closed-end 
reverse  mortgage  transactions.  This 
avoids  publishing  the  forms  twice,  in 
Appendix  G  (Open-end  model  forms 
and  clauses)  and  Appendix  H  (Closed- 
end  model  forms  and  clauses).  The 
sample  form  has  technical  corrections  to 
some  figures. 

Appendix  L — Assumed  Loan  Periods 
for  Calculation  of  Total  Annual  Loan 
Cost  Rates 

The  law  requires  the  total  annual  loan 
cost  rate  disclosures  for  reverse 
mortgage  transactions  to  be  based  on  at 
least  three  assumed  loan  periods,  as 
determined  by  the  Board.  The  regulation 
tracks  the  assumed  loan  period 
requirements  of  HUD’s  HECM  program 
(two  years,  a  period  equal  to  the 
youngest  consumer’s  life  expectancy, 
and  a  period  1.4  times  that  consumer’s 
life  expectancy),  and  adds  an  optional 
additional  loan  period  equal  to  one-half 
of  the  youngest  consumer’s  life 
expectancy. 

The  Board  proposed  using  the  U.S. 
Decennial  Life  Tables  for  the  life 
expectancy  figures.  These  tables  are 
published  by  the  Department  of  Health 
and  Human  Services  and  are  widely 
available  to  the  public.  The  Board 
solicited  comment  on  other  sources  of 
such  data.  Most  commenters  agreed 
with  the  use  of  the  U.S.  Decennial  Life 
Tables,  and  the  requirement  to  use  those 
tables  has  been  adopted  in  the  final  rule. 
The  figures  in  the  appendix  are  based 
on  data  currently  available,  that  is,  on 
tables  for  1979-1981,  as  rounded  to  the 
nearest  whole  year.  The  Board 
contemplates  updating  the  figures  as 
data  are  published  periodically. 

The  regulation  tracks  the  HECM 
program’s  use  of  female  life  expectancy 
figures  for  calculating  total  annual  loan 
cost  rates  for  all  borrowers,  as  women 


are  estimated  to  comprise  the  majority 
of  borrowers  imder  existing  reverse 
mortgage  programs. 

rV.  Regulatory  Flexibility  Analysis 

The  Board’s  Office  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  amendments  to 
Regulation  Z.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  at  (202)  452-3245. 

V.  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
amendments  were  reviewed  by  the 
Board  under  the  authority  delegated  to 
the  Board  by  the  Office  of  Management 
and  Budget  after  consideration  of 
comments  received  during  the  public 
comment  period. 

Regulation  Z  requires  creditors 
ofiering  mortgages  subject  to  §  226.32 
and  creditors  offering  reverse  mortgage 
transactions  to  furnish  to  consumers  at 
least  three  days  prior  to  consummation 
a  one-time  notice  disclosing  costs  of  the 
loan  and  reminding  consumers  that 
signing  an  application  or  receiving 
disclosures  does  not  require  the 
consumer  to  complete  the  transaction. 
Model  forms  are  adopted  to  ease 
compliance  for  creditors  furnishing 
Section  32  and  reverse  mortgage  < 
disclosures. 

The  Board  believes  that  the  types  of 
mortgage  products  that  trigger  these 
additional  disclosures  are  not  typically 
offered  by  state  member  banks;  thus,  the 
requirements  have  only  a  negligible 
impact  on  the  paperwork  burden  for 
state  member  banks.  Any  estimates  of 
paperwork  burden  for  institutions  other 
than  state  member  banks  that  are 
affected  by  the  amendments  would  be 
provided  by  the  federal  agency  or 
agencies  that  supervise  these  lenders. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Credit,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Truth  in 
lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  set  forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

2.  Section  226.1  is  amended  as 
follows: 
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a.  Paragraph  (b)  is  revised: 

b.  Paragraph  (d)(5)  is  redesignated  as 
paragraph  (d)(6); 

c.  A  new  paragraph  (d)(5)  is  added: 
and 

d.  Redesignated  paragraph  (d)(6)  is 
revised. 

The  revisions  and  addition  read  as 
follows: 

§  226.1  Authority,  purpose,  coverage, 
organization,  enforcement  and  liability. 

if  it  it  i(  It 

(b)  The  purpose  of  this  regulation  is 
to  promote  the  informed  use  of 
consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost.  The 
regulation  gives  consumers  the  right  to 
cancel  certain  credit  transactions  that 
involve  a  lien  on  a  consumer’s  principal 
dwelling,  regulates  certain  credit  card 
practices,  and  provides  a  means  for  fair 
and  timely  resolution  of  credit  billing 
disputes.  The  regulation  does  not 
govern  charges  for  consumer  credit.  The 
regulation  requires  a  maximum  interest 
rate  to  be  stated  in  variable-rate 
contracts  secured  by  the  consumer’s 
dwelling.  It  also  imposes  limitations  on 
home  equity  plans  that  are  subject  to  the 
requirements  of  §  226.5b  and  mortgages 
that  are  subject  to  the  requirements  of 
§226.32. 

***** 

(d)  *  *  * 

(5)  Subpart  E  relates  to  mortgage 
transactions  covered  by  §  226.32  and 
reverse  mortgage  transactions.  It 
contains  rules  on  disclosures,  fees,  and 
total  annual  loan  cost  rates. 

(6)  Several  appendices  contain 
information  such  as  the  procedures  for 
determinations  about  state  laws,  state 
exemptions  and  issuance  of  staff 
interpretations,  special  rules  for  certain 
kinds  of  credit  plans,  a  list  of 
enforcement  agencies,  and  the  rules  for 
computing  annual  percentage  rates  in 
closed-end  credit  transactions  and  total 
annual  loan  cost  rates  for  reverse 
mortgage  transactions. 
***** 

3.  In  §  226.2,  footnote  3  in  paragraph 
(a)(17)(i)  is  revised  to  read  as  follows: 

§  226.2  Definitions  and  rules  of 
construction. 

(a)  *  *  * 

(17)  *  *  * 

fU  *  *  *  3  *  *  * 


*  A  person  regularly  extends  consumer  credit  only 
if  it  extended  credit  (other  than  credit  subject  to  the 
requirements  of  §  226.32)  more  than  25  times  (or 
more  than  5  times  for  transactions  secured  by  a 
dwelling)  in  the  preceding  calendar  year.  If  a  person 
did  not  meet  these  numerical  standards  in  the 
preceding  calendar  year,  the  numerical  standards 
shall  be  applied  to  the  current  calendar  year.  A 
person  regularly  extends  consumer  credit  if.  in  any 
12-month  period,  the  person  originates  more  than 


***** 

4.  In  §  226.5b,  paragraph  (f)(2) 
introductory  text  is  revised  and  a  new 
paragraph  (f)(4)  is  added  to  read  as 
follows: 

§  226.5b  Requirements  for  home  equity 
plans. 

***** 

(f)*  *  * 

(2)  Terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term 
(except  for  reverse  mortgage 
transactions  that  are  subject  to 
paragraph  (f)(4)  of  this  section)  unless: 
***** 

(4)  For  reverse  mortgage  transactions 
that  are  subject  to  §  226.33,  terminate  a 
plan  and  demand  repayment  of  the 
entire  outstanding  balance  in  advance  of 
the  original  term  except: 

(i)  In  the  case  of  default; 

(ii)  If  the  consumer  transfers  title  to 
the  property  securing  the  note: 

(iii)  If  the  consumer  ceases  using  the 
property  securing  the  note  as  the 
primary  dwelling;  or 

(iv)  Upon  the  consumer’s  death. 
***** 

5.  In  §  226.23,  footnote  48  in 
paragraph  (a)(3)  is  revised  to  read  as 
follows: 

§  226.23  Right  of  rescission. 

(a)  *  *  * 

(3)  *  *  *  48  *  *  * 

***** 

6.  In  §  226.28,  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  226.28  Effect  on  State  laws. 
***** 

(b)  Equivalent  disclosure 
requirements.  If  the  Board  determines 
that  a  disclosure  required  by  state  law 
(other  than  a  requirement  relating  to  the 
hnance  charge,  annual  percentage  rate, 
or  the  disclosures  required  under 

§  226.32)  is  substantially  the  same  in 
meaning  as  a  disclosure  required  under 
the  act  or  this  regulation,  creditors  in 
that  state  may  make  the  state  disclosure 
in  lieu  of  the  federal  disclosure.  *  *  * 
***** 

7.  Part  226  is  amended  by  adding  a 
new  Subpart  E  to  read  as  follows: 


one  credit  extension  that  is  subject  to  the 
requirements  of  §  226.32  or  one  or  more  such  credit 
extensions  through  a  mortgage  broker. 

♦®The  term  "material  disclosures”  means  the 
required  disclosures  of  the  annual  percentage  rate, 
the  finance  charge,  the  amount  Financed,  the  total 
payments,  the  (layment  schedule,  and  the 
disclosures  and  limitations  referred  to  in  §  226.32 
(c)  and  (d). 


Subpart  E — Special  Rules  for  Certain  Home 
Mortgage  Transactions 

Sec. 

226.31  General  rules. 

226.32  Requirements  for  certain  closed-end 

home  mortgages. 

226.33  Requirements  for  reverse  mortgages. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

§  226.31  General  rules. 

(a)  Relation  to  other  subparts  in  this 
part.  The  requirements  and  limitations 
of  this  subpart  are  in  addition  to  and  not 
in  lieu  of  those  contained  in  other 
subparts  of  this  part. 

(b)  Form  of  disclosures.  The  creditor 
shall  make  the  disclosures  required  by 
this  subpart  clearly  and  conspicuously 
in  writing,  in  a  form  that  the  consumer 
may  keep. 

(c)  Timing  of  disclosure — (1) 
Disclosures  for  certain  closed-end  home 
mortgages.  "The  creditor  shall  furnish 
the  disclosures  required  by  §  226.32  at 
least  three  business  days  prior  to 
consummation  of  a  mortgage  transaction 
covered  by  §  226.32. 

(1)  Change  in  terms.  After  complying 
with  paragraph  (c)(1)  of  this  section  and 
prior  to  consummation,  if  the  creditor 
changes  any  term  that  makes  the 
disclosures  inaccurate,  new  disclosures 
shall  be  provided  in  accordance  with 
the  requirements  of  this  subpart. 

(ii)  Telephone  disclosures.  A  creditor 
may  provide  new  disclosures  by 
telephone  if  the  consumer  initiates  the 
change  and  if,  at  consummation: 

(A)  The  creditor  provides  new  written 
disclosures;  and 

(B)  The  consumer  and  creditor  sign  a 
statement  that  the  new  disclosures  were 
provided  by  telephone  at  least  three 
days  prior  to  consubimation. 

(iii)  Consumer’s  waiver  of  waiting 
period  before  consummation.  The 
consumer  may,  after  receiving  the 
disclosures  required  by  paragraph  (c)(1) 
of  this  section,  modify  or  waive  the 
three-day  waiting  period  between 
delivery  of  those  disclosures  and 
consummation  if  the  consumer 
determines  that  the  extension  of  credit 
is  needed  to  meet  a  bona  fide  personal 
financial  emergency.  To  modify  or 
waive  the  right,  the  consumer  shall  give 
the  creditor  a  dated  written  statement 
that  describes  the  emergency, 
specifically  modifies  or  waives  the 
waiting  period,  and  bears  the  signature 
of  all  the  consumers  entitled  to  the 
waiting  period.  Printed  forms  for  this 
purpose  are  prohibited,  except  when  ^ 
creditors  are  permitted  to  use  printed 
forms  pursuant  to  §  226.23(e)(2). 

(2)  Disclosures  for  reverse  mortgages. 
The  creditor  shall  furnish  the 
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disclosures  required  by  §  226.33  at  least 
three  business  days  prior  to: 

(i)  Consummation  of  a  closed-end 
credit  transaction;  or 

(ii)  The  first  transaction  under  an 
open-end  credit  plan. 

(d)  Basis  of  disclosures  and  use  of 
estimates.  Disclosures  shall  reflect  the 
terms  of  the  legal  obligation  between  the 
parties.  If  any  information  necessary  for 
accurate  disclosure  is  unknown  to  die 
creditor,  the  creditor  shall  make  the 
disclosure  based  on  the  best  information 
reasonably  available  and  shall  state 
clearly  that  the  disclosure  is  an 
estimate. 

(e)  Multiple  creditors;  multiple 
consumers.  If  a  transaction  involves 
more  than  one  creditor,  only  one  set  of 
disclosures  shall  be  given  and  the 
creditors  shall  agree  among  themselves 
which  creditor  must  comply  with  the 
requirements  that  this  part  imposes  on 
any  or  all  of  them.  If  there  is  more  than 
one  consumer,  the  disclosures  may  be 
made  to  any  consumer  who  is  primarily 
liable  on  the  obligation.  If  the 
transaction  is  rescindable  under 

§  226.15  or  §  226.23,  however,  the 
disclosures  shall  be  made  to  each 
consumer  who  has  the  right  to  rescind. 

(f)  Effect  of  subsequent  events.  If  a 
disclosure  b^omes  inaccurate  because 
of  an  event  that  occurs  after  the  creditor 
delivers  the  required  disclosures,  the 
inaccuracy  is  not  a  violation  of 
Regulation  Z  (12  CFR  part  226), 
although  new  disclosures  may  be 
required  for  mortgages  covered  by 

§  226.32  under  paragraph  (c)  of  this 
section,  §  226.9(c),  §  226.19,  or  §  226.20. 

(g)  Accuracy  of  annual  percentage 
rate.  For  purposes  of  §  226.32,  the 
annual  percentage  yield  shall  be 
considered  accurate  if  it  is  accurate 
according  to  the  requirements  and 
within  the  tolerances  set  forth  in 
§226.22. 

§  226.32  Requirements  for  certain  closed- 
end  home  mortgages. 

(a)  Coverage.  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
requirements  of  this  section  apply  to  a 
consumer  credit  transaction  that  is 
secured  by  the  consumer’s  principal 
dwelling,  and  in  which  either: 

(i)  The  annual  percentage  rate  at 
consummation  will  exceed  by  more 
than  10  percentage  points  the  yield  on 
Treasury  securities  having  comparable 
periods  of  maturity  to  the  loan  maturity 
as  of  the  fifteenth  day  of  the  month 
immediately  preceding  the  month  in 
which  the  application  for  the  extension 
of  credit  is  received  by  the  creditor;  or 

(ii)  The  total  points  and  fees  payable 
by  the  consumer  at  or  before  loan 
closing  will  exceed  the  greater  of  8 


percent  of  the  total  loan  amount,  or 
$400;  the  $400  figure  shall  be  adjusted 
annually  on  January  1  by  the  annual 
percentage  change  in  the  Consumer 
Price  Index  that  was  reported  on  the 
preceding  June  1. 

(2)  This  section  does  not  apply  to  the 
following: 

(i)  A  residential  mortgage  transaction. 

(ii)  A  reverse  mortgage  transaction 
subject  to  §  226.33. 

(iii)  An  open-end  credit  plan  subject 
to  subpiut  B  of  this  part. 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  dehnitions  apply: 

(1)  For  purposes  of  paragraph  (a)(l)(ii) 
of  this  section,  points  and  fees  mean: 

(1)  All  items  required  to  be  disclosed 
under  §  226.4(a)  and  226.4(b),  except 
interest  or  the  time-price  differential; 

(ii)  All  compensation  paid  to 
mortgage  brokers;  and 

(iii)  All  items  required  to  be  disclosed 
under  §  226.4(c)(7)  (other  than  amounts 
held  for  future  payment  of  taxes)  unless 
the  charge  is  reasonable,  the  creditor 
receives  no  direct  or  indirect 
compensation  in  connection  with  the 
charge,  and  the  charge  is  not  paid  to  an 
affiliate  of  the  creditor. 

(2)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company, 
as  set  forth  in  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841  et 
seq.). 

(c)  Disclosures.  In  addition  to  other 
disclosures  required  by  this  part,  in  a 
mortgage  subject  to  this  section  the 
creditor  shall  disclose  the  following: 

(1)  Notices.  The  following  statement: 
“You  are  not  required  to  complete  this 
agreement  merely  because  you  have 
received  these  disclosures  or  have 
signed  a  loan  application.  If  you  obtain 
this  loan,  the  lender  will  have  a 
mortgage  on  your  home.  You  could  lose 
your  home,  and  any  money  you  have 
put  into  it,  if  you  do  not  meet  your 
obligations  under  the  loan.” 

(2)  Annual  percentage  rate.  The 
annual  percentage  rate. 

(3)  Regular  payment.  The  amount  of 
the  regular  monAly  (or  other  periodic) 
payment. 

(4)  Variable-rate.  For  variable-rate 
transactions,  a  statement  that  the 
interest  rate  and  monthly  payment  may 
increase,  and  the  amount  of  the  single 
maximum  monthly  payment,  based  on 
the  maximum  interest  rate  required  to 
be  disclosed  under  §  226.30. 

(d)  Limitations.  A  mortgage 
transaction  subject  to  this  section  may 
not  provide  for  the  following  terms: 

(l)(i)  Balloon  payment.  For  a  loan 
with  a  term  of  less  than  five  years,  a 
payment  schedule  with  regular  periodic 
payments  that  when  aggregated  do  not 


fully  amortize  the  outstanding  principal 
balance. 

(ii)  Exception.  The  limitations  in 
paragraph  (d)(l)(i)  of  this  section  do  not 
apply  to  loans  with  maturities  of  less 
than  one  year,  if  the  purpose  of  the  loan 
is  a  “bridge”  loan  connected  with  the 
acquisition  or  construction  of  a  dwelling 
intended  to  become  the  consumer’s 
principal  dwelling. 

(2)  Negative  amortization.  A  payment 
schedule  with  regular  periodic 
payments  that  cause  the  principal 
balance  to  increase. 

(3)  Advance  payments.  A  payment 
schedule  that  consolidates  more  than 
two  periodic  payments  and  pays  them 
in  advance  from  the  proceeds. 

(4)  Increased  interest  rate.  An 
increase  in  the  interest  rate  after  default. 

(5)  Rebates.  A  refund  calculated  by  a 
method  less  favorable  than  the  actuarial 
method  (as  defined  by  section  933(d)  of 
the  Housing  and  Community 
Development  Act  of  1992, 15  U.S.C. 

1615(d)),  for  rebates  of  interest  arising 
from  a  loan  acceleration  due  to  default. 

(6)  Prepayment  penalties.  Except  as 
allowed  under  paragraph  (d)(7)  of  this 
section,  a  penalty  for  paying  all  or  part 
of  the  principal  before  the  date  on 
which  the  principal  is  due.  A 
prepayment  penalty  includes  computing 
a  refund  of  unearned  interest  by  a 
method  that  is  less  favorable  to  the 
consumer  than  the  actuarial  method,  as 
defined  by  section  933(d)  of  the  Housing 
and  Community  Development  Act  of 
1992. 

(7)  Prepayment  penalty  exception.  A 

mortgage  transaction  subject  to  this 
section  may  provide  for  a  prepayment 
penalty  otherwise  permitted  by  law 
(including  a  refund  calculated  according  ] 

to  the  rule  of  78s)  if:  ^ 

(i)  The  penalty  can  be  exercised  only  \ 

for  the  first  five  years  following  | 

consummation;  \ 

(ii)  The  source  of  the  prepayment  j 

funds  is  not  a  refinancing  by  the  I 

creditor  or  an  affiliate  of  the  creditor; 

and  ^ 

(iii)  At  consummation,  the  consumer’s 
total  monthly  debts  (including  amounts 
owed  under  the  mortgage)  do  not  exceed 
50  percent  of  the  consumer’s  monthly 
gross  income,  as  verified  by  the 
consumer’s  signed  financial  statement,  a 
credit  report,  and  payment  records  for 
employment  income. 

(e)  Prohibited  acts  and  practices.  A 
creditor  extending  mortgage  credit 
subject  to  this  section  may  not: 

(1)  Repayment  ability.  Engage  in  a 
pattern  or  practice  of  extending  such 
credit  to  a  consumer  based  on  the 
consumer’s  collateral  if,  considering  the 
consumer’s  current  and  expected 
income,  current  obligations,  and 
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employment  status,  the  consumer  will 
be  unable  to  make  the  scheduled 
payments  to  repay  the  obligation. 

(2)  Home  improvement  contracts.  Pay 
a  contractor  under  a  home  improvement 
contract  from  the  proceeds  of  a  mortgage 
covered  by  this  section,  other  than: 

(1)  By  an  instrument  payable  to  the 
consumer  or  jointly  to  the  consumer  and 
the  contractor;  or 

(ii)  At  the  election  of  the  consumer, 
through  a  third-party  escrow  agent  in 
accordance  with  terms  established  in  a 
written  agreement  signed  by  the 
consumer,  the  creditor,  and  the 
contractor  prior  to  the  disbursement. 

(3)  Notice  to  assignee.  Sell  or 
otherwise  assign  a  mortgage  subject  to 
this  section  without  furnishing  die 
following  statement  to  the  purchaser  or 
assignee:  “Notice:  This  is  a  mortgage 
subject  to  special  rules  under  the  federal 
Truth  in  Lending  Act.  Purchasers  or 
assignees  of  this  mortgage  could  be 
liable  for  all  claims  and  defenses  with 
respect  to  the  mortgage  that  the 
borrower  could  assert  against  the 
creditor.” 

§226.33  Requirements  for  reverse 
mortgages. 

(a)  Definition.  For  purposes  of  this 
subpart,  reverse  mortgage  transaction 
means  a  nonrecourse  consumer  credit 
obligation  in  which: 

(IJ  A  mortgage,  deed  of  trust,  or 
equivalent  consensual  security  interest 
securing  one  or  more  advances  is 
created  in  the  consumer’s  principal 
dwelling;  and 

(2)  Any  principal,  interest,  or  shared 
appreciation  or  equity  is  due  and 
payable  (other  than  in  the  case  of 
default)  only  after: 

(i)  The  consumer  dies; 

(ii)  The  dwelling  is  transferred:  or 

(iii)  The  consumer  ceases  to  occupy 
the  dwelling  as  a  principal  dwelling. 

(b)  Content  of  disclosures.  In  addition 
to  other  disclosures  required  by  this 
part,  in  a  reverse  mortgage  transaction 
the  creditor  shall  provide  the  following 
disclosures  in  a  form  substantially 
similar  to  the  model  form  found  in 
paragraph  (d)  of  Appendix  K  of  this 
part: 

(1)  Notice.  A  statement  that  the 
consumer  is  not  obligated  to  complete 
the  reverse  mortgage  transaction  merely 


because  the  consumer  has  received  the 
disclosures  required  by  this  section  or 
has  signed  an  application  for  a  reverse 
mortgage  loan. 

(2)  Total  annual  loan  cost  rates.  A 
good-faith  projection  of  the  total  cost  of 
the  credit,  determined  in  accordance 
with  paragraph  (c)  of  this  section  and 
expressed  as  a  table  of  “total  annual 
loan  cost  rates,”  using  that  term,  in 
accordance  with  Appendix  K  of  this 
part. 

(3)  Itemization  of  pertinent 
information.  An  itemization  of  loan 
terms,  charges,  the  age  of  the  youngest 
borrower  and  the  appraised  property 
value. 

(4)  Explanation  of  table.  An 
explanation  of  the  table  of  total  aimual 
loan  cost  rates  as  provided  in  the  model 
form  found  in  paragraph  (d)  of 
Appendix  K  of  this  part. 

(c)  Projected  total  cost  of  credit.  The 
projected  total  cost  of  credit  shall  reflect 
the  following  factors,  as  applicable: 

(1)  Costs  to  consumer.  All  costs  and 
charges  to  the  consumer,  including  the 
costs  of  any  annuity  the  consumer 
purchases  as  part  of  the  reverse 
mortgage  transaction. 

(2)  Payments  to  consumer.  All 
advances  to  and  for  the  benefit  of  the 
consumer,  including  annuity  payments 
that  the  consumer  will  receive  from  an 
annuity  that  the  consumer  purchases  as 
part  of  the  reverse  mortgage  transaction. 

(3)  Additional  creditor  compensation. 
Any  shared  appreciation  or  equity  in  the 
dwelling  that  the  creditor  is  entitled  by 
contract  to  receive. 

(4)  Limitations  on  consumer  liability. 
Any  limitation  on  the  consumer’s 
liability  (such  as  nonrecourse  limits  and 
equity  conservation  agreements). 

(5)  Assumed  annual  appreciation 
■rates.  Each  of  the  following  assumed 
annual  appreciation  rates  for  the 
dwelling: 

(i)  0  percent. 

(ii)  4  percent. 

(iii)  8  percent. 

(6)  Assumed  loan  period,  (i)  Each  of 
the  following  assiuned  loan  periods,  as 
provided  in  Appendix  L  of  this  part: 

(A)  Two  years. 

(B)  The  actuarial  life  expectancy  of 
the  consumer  to  become  obligated  on 
the  reverse  mortgage  transaction  (as  of 
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that  consumer’s  most  recent  birthday). 

In  the  case  of  multiple  consumers,  the 
period  shall  be  the  actuarial  life 
expectancy  of  the  youngest  consumer 
(as  of  that  consumer’s  most  recent 
birthday). 

(C)  The  actuarial  life  expectancy 
specified  by  paragraph  (c)(6)(i)(B)  of  this 
section,  multiplied  by  a  factor  of  1.4  and 
rounded  to  the  nearest  full  year. 

(ii)  At  the  creditor’s  option,  the 
actuarial  life  expectancy  specified  by 
paragraph  (c)(6)(i)(B)  of  this  section, 
multiplied  by  a  factor  of  .5  and  rounded 
to  the  nearest  full  year. 

9.  In  Part  226,  Appendix  H  is 
amended  by: 

a.  Revising  the  appendix  heading; 

b.  Revising  the  table  of  contents  at  the 
beginning  of  the  appendix;  and 

c.  Adding  a  new  H-16  Mortgage 
Sample  in  numerical  order. 

The  revisions  and  additions  read  as 
follows: 

Appendix  H  to  Part  226 — Closed-End  Model 
Forms  and  Clauses 

H-1 — Credit  Sale  Model  Form  (§  226.18) 

H-2 — Loan  Model  Form  (§  226.18) 

H-3 — Amount  Financed  Itemization  Model 
Form  (§  226.18(c)) 

H— 4(A) — Variable-Rate  Model  Clauses 
(§  226.18(f)(1)) 

H— 4(B) — Variable-Rate  Model  Clauses 
(§  226.18(f)(2)) 

H-4(C) — Variable-Rate  Model  Clauses 
(§  226.19(b)) 

H-4(D) — Variable-Rate  Model  Clauses 
(§  226.20(c)) 

H-5 — Demand  Feature  Model  Clauses 
(§  226.18(0) 

H-6 — Assumption  Policy  Model  Clause 
(§226.18(q)) 

H-7 — Required  Deposit  Model  Clause 
(§226.18(r)) 

H-8 — Rescission  Model  Form  (General) 
(§226.23) 

H-9 — Rescission  Model  Form  (Refinancing) 
(§  226.23) 

H-10 — Credit  Sale  Sample 
H-11 — Installment  Loan  Sample 
H-1 2 — Refinancing  Sample 
H-1 3 — Mortgage  with  Demand  Feature 
Sample 

H-14 — Variable-Rate  Mortgage  Sample 
(§  226.19(b)) 

H-1 5 — Graduated  Payment  Mortgage  Sample 
H-16:r-Mortgage  Sample  (§  226.32) 

***** 
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H-16~Mortgage  Sample 


You  are  not  required  to  complete  this  agreement  merely  because  you  have  received 
these  disclosures  or  have  signed  a  loan  application.  If  you  obtain  this  loan,  the 
lender  will  have  a  mortgage  on  your  home.  You  could  lose  your  home,  and  any 
money  you  have  put  into  it,  if  you  do  not  meet  your  obligations  under  the  loan. 

The  annual  percentage  rate  on  your  loan  will  be _ %. 

Your  regular  Ifreouencvl  payment  will  be  $; _ . 

[Your  interest  rate  may  increase.  Increases  in  the  interest  rate  could  increase  your 

payment  The  highest  amount  your  payment  could  increase  is  to  $ _ ] 


SaUNQ  CODE  6210-01-0 
***** 

10.  In  Part  226,  a  new  Appendix  K  is 
added  to  read  as  follows: , 

Appendix  K  to  Part  226— Total  Annual  Loan 
Cost  Rate  Computations  for  Reverse 
Mortgage  Transactions 

(a)  Introduction.  Creditors  are  required  to 
disclose  a  series  of  total  annual  loan  cost 
rates  for  each  reverse  mortgage  transaction. 
This  appendix  contains  the  equations 
creditors  must  use  in  computing  the  total 
annual  loan  cost  rate  for  various  transactions, 
as  well  as  instructions,  explanations,  and 
examples  for  various  transactions.  This  .. 
appendix  is  modeled  after  Appendix  J  of  this  ^ 
p^  (Annual  Percentage  Rates  Computations 
for  Closed-end  Credit  Transactions);  creditors 
should  consult  Appendix  J  of  this  part  for 
additional  guidance  in  using  the  formulas  for 
reverse  mortgages. 

(b)  Instructions  and  equations  for  the  total 
annual  Joan  cost  rate. 

(1)  General  rule.  The  total  annual  loan  cost 
rate  shall  be  the  nominal  total  annual  loan 
cost  rate  determined  by  multiplying  the  unit- 
period  rate  by  the  number  of  unit-periods  in 
a  year. 

(2)  Term  of  the  transaction.  For  purposes 
of  total  annual  loan  cost  disclosures,  the  term 
of  a  reverse  mortgage  transaction  is  assumed 
to  begin  on  the  first  of  the  month  in  which 
consummation  is  expected  to  occur.  If  a  loan 
cost  or  any  portion  of  a  loan  cost  is  initially 
incurred  be^nning  on  a  date  later  than 
consummation,  the  term  of  the  transaction  is 
assumed  to  begin  on  the  first  of  the  month 

in  which  that  loan  cost  is  incurred.  For 
purposes  of  total  annual  loan  cost 
disclosures,  the  term  ends  on  each  of  the 
assumed  loan  periods  specified  in 
§  226.33(c)(6). 

(3)  Definitions  of  time  intervals. 

(i)  A  period  is  the  interval  of  time  between 
advances. 

(ii)  A  common  period  is  any  period  that 
occurs  more  than  once  in  a  transaction. 

(iii)  A  standard  interval  of  time  is  a  day, 
week,  semimonth,  month,  or  a  multiple  of  a 
week  or  a  month  up  to,  but  not  exceeding, 

1  year. 

(iv)  All  months  shall  be  considered  to  have 
an  equal  number  of  days. 

(4)  Unit-period. 

(i)  In  all  transactions  other  than  single¬ 
advance,  single-payment  transactions,  the 


unit-period  shall  be  that  common  period,  not' 
to  exceed  one  year,  that  occurs  most 
frequently  in  the  transaction,  except  that: 

(A)  If  two  or  more  common  periods  occur 
with  equal  frequency,  the  smaller  of  such 
common  periods  shall  be  the  unit-period;  or 

(B)  If  there  is  no  common  period  in  the 
transaction,  the  unit-period  shall  be  that 
period  which  is  the  average  of  all  periods 
rounded  to  the  nearest  whole  standard 
interval  of  time.  If  the  average  is  equally  near 
two  standard  intervals  of  time,  the  lower 
shall  be  the  unit-period. 

(ii)  In  a  single-advance,  single-payment 
transaction,  the  unit-p>eriod  shall  be  the  term 
of  the  transaction,  but  shall  not  exceed  one 
year. 

(5)  Number  of  unit-periods  between  two 
given  dates. 

(i)  The  number  of  days  between  two  d^s 
shall  be  the  number  of  24-hour  intervals 
between  any  point  in  time  on  the  first  date 
to  the  same  point  in  time  on  the  second  date. 

(ii)  If  the  unit-period  is  a  month,  the 
number  of  full  unit-periods  between  two 
dates  shall  be  the  number  of  months.  If  the 
unit-period  is  a  month,  the  number  of  unit- 
periods  per  year  shall  be  12. 

(iii)  If  the  imit-period  is  a  semimonth  or  a 
multiple  of  a  month  not  exceeding  11 
months,  the  number  of  days  between  two 
dates  shall  be  30  times  the  number  of  full 
months.  The  number  of  full  unit-periods, 
shall  be  determined  by  dividing  the  number 
of  days  by  15  in  the  case  of  a  semimonthly 
unit-period  or  by  the  appropriate  multiple  of 
30  in  the  case  of  a  multimonthly  imit-period. 
If  the  unit-period  is  a  semimonth,  the  number 
of  unit-periods  per  year  shall  be  24.  If  the 
number  of  unit-periods  is  a  multiple  of  a 
month,  the  number  of  unit-periods  per  year 
shall  be  12  divided  by  the  number  of  months 
per  unit-period. 

(iv)  If  the  unit-period  is  a  day,  a  week,  or 

a  multiple  of  a  week,  the  number  of  full  unit- 
periods  shall  be  determined  by  dividing  the 
number  of  days  between  the  two  given  dates 
by  the  number  of  days  per  unit-period.  If  the 
unit-period  is  a  day,  the  number  of  unit- 
periods  per  year  shall  be  365.  If  the  unit- 
period  is  a  week  or  a  multiple  of  a  week,  the 
number  of  unit-periods  per  year  shall  be  52 
divided  by  the  number  of  weeks  per  unit- 
period. 

(v)  If  the  unit-period  is  a  year,  the  number 
of  full  unit-peri(xls  between  two  dates  shall 
be  the  number  of  full  years  (each  equal  to  12 
months). 


(6)  Symbols.  The  symbols  used  to  express 
the  terms  of  a  transaction  in  the  equation  set' 
forth  in  paragraph  (b)(8)  of  this  appendix  are 
defined  as  follows: 

Aj=The  amount  of  each  periodic  or  lump¬ 
sum  advance  to  the  consumer  under  the 
reverse  mortgage  transaction. 
i=Percentage  rate  of  the  total  annual  loan  cost 
per  unit-period,  expressed  as  a  decimal 
equivalent. 

j=The  number  of  unit-periods  until  the  jth 
advance. 

n=The  number  of  unit-periods  between 
consvunmation  and  repayment  of  the 
debt. 

Pn=Min  (Bain,  Vain).  This  is  the  maximum 
amount  that  the  creditor  can  be  repaid  at 
the  specified  loan  term. 

Baln=Loan  balance  at  time  of  repayment, 
including  all  costs  and  fees  incurred  by 
the  consumer  (including  any  shared 
appreciation  or  shared  equity  amount) 
compounded  to  time  n  at  the  creditor’s  ~ 
contract  rate  of  interest. 

Valn=Valo  (1  +  o)y,  where  Valo  is  the  property 
value  at  consimunation,  a  is  the  assumed 
annual  rate  of  appreciation  for  the 
dwelling,  and  y  is  the  number  of  years 
in  the  assumed  term.  Vain  must  be 
reduced  by  the  amount  of  any  equity 
reserved  for  the  consumer  by  agreement 
between  the  parties,  or  by  7  percent  (or 
the  amount  or  percentage  specified  in 
the  credit  agreement),  if  the  amount 
required  to  be  repaid  is  limited  to  the  net 
proceeds  of  sale. 

£=The  summation  operator. 

Symbols  used  in  the  examples  shown  in 
this  appendix  are  defined  as  follows: 

FV,_i  =  The  future  value  of  1  per  unit  period 
for  X  unit  periods,  first  advance  due 
immediately  (at  time  =  0.  which  is 
consummation). 


=I  d+ir' 

i=o 

=  (]  +  i)*  -I- (1  -I-  i)*"*  -•-•(I  -I-  i)‘;  or 


i 

w=The  number  of  unit-periods  per  year. 
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I=wi  X  100=the  nominal  total  annual  loan  cost 
rate. 

(7)  General  equation.  The  total  annual  loan 
cost  rate  for  a  reverse  mortgage  transaction 
must  be  determined  by  first  solving  the 
following  formula,  which  sets  forth  the 
relationship  between  the  advances  to  the 
consumer  and  the  amount  owed  to  the 
creditor  under  the  terms  of  the  reverse 
mortgage  agreement  for  the  loan  cost  rate  per 
unit-period  (the  loan  cost  rate  per  unit-period 
is  then  multiplied  by  the  number  of  unit- 
periods  per  year  to  obtain  the  total  annual 
loan  cost  rate  I;  that  is,  I  =  wi): 

X  Aj(l  +  i)"-'  =  P. 

j=0 

(8)  Solution  of  general  equation  by 
iteration  process,  (i)  The  general  equation  in 
paragraph  (b)(7)  of  this  appendix,  when 
applied  to  a  simple  transaction  for  a  reverse 
mortgage  loan  of  equal  monthly  advances  of 
$350  each,  and  with  a  total  amount  owed  of 
$14,313.08  at  an  assumed  repayment  period 
of  two  years,  takes  the  special  form: 


P„  =  350  FV24_,  i,  or 

a+i)"-i 


P  =350x 


x(l  +  i) 


Using  the  iteration  procedures  foimd  in  steps 
1  through  4  of  (b)(9](i)  of  Appendix  J  of  this 
part,  the  total  annual  loan  cost  rate,  correct 
to  two  decimals,  is  48.53%. 

(ii)  In  using  these  iteration  procedures,  it 
is  expected  that  calculators  or  computers  will 
be  programmed  to  carry  all  available 
decimals  throughout  the  calculation  and  that 
enough  iterations  will  be  performed  to  make 
virtually  certain  that  the  total  annual  loan 
cost  rate  obtained,  when  rounded  to  two 
decimals,  is  correct.  Total  annual  loan  cost 
rates  in  the  examples  below  were  obtained  by 
using  a  10-digit  programmable  calculator  and 
the  iteration  procedure  described  in 
Appendix )  of  this  part. 

(9)  Assumption  for  discretionary  cash 
advances.  If  the  consumer  controls  the  timing 
of  advances  made  after  consummation  (such 
as  in  a  credit  line  arrangement),  the  creditor 
must  use  the  general  formula  in  paragraph 
(b)(7)  of  this  appendix.  The  total  annual  loan 
cost  rate  shall  be  based  on  the  assumption 
that  50  percent  of  the  principal  loan  amount 
is  advanced  at  closing,  or  in  the  case  of  an 
open-end  transaction,  at  the  time  the 
consumer  becomes  obligated  under  the  plan. 


Creditors  shall  assume  the  advances  are 
made  at  the  interest  rate  then  in  effect  and 
that  no  further  advances  are  made  to,  or 
repayments  made  by,  the  consumer  during 
the  term  of  the  transaction  or  plan. 

(10)  Assumption  for  variable-rate  reverse 
mortgage  transactions.  If  the  interest  rate  for 
a  reverse  mortgage  transaction  may  increase 
during  the  loan  term  and  the  amount  or 
timing  is  not  known  at  consummation, 
creditors  shall  base  the  disclosures  on  the 
initial  interest  rate  in  effect  at  the  time  the 
disclosures  are  provided. 

(11)  Assumption  for  closing  costs.  In 
calculating  the  total  annual  loan  cost  rate, 
creditors  shall  assume  all  closing  and  other 
consumer  costs  are  financed  by  the  creditor. 

(c)  Examples  of  total  annual  loan  cost  rate 
computations. 

(1)  Lump-sum  advance  at  consummation. 
Lump-sum  advance  to  consumer  at 
consummation;  $30,000 
Total  of  consumer’s  loan  costs  financed  at 
consummation;  $4,500 
Contract  interest  rate:  11.60% 

Estimated  time  of  repajonent  (based  on  life 
expectancy  of  a  consumer  at  age  78):  10 
years 

Appraised  value  of  dwelling  at 
consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 
4% 


Pj2o  =  Min  (109,441.32, 137,662.72) 

30,000(1 -I- 0(1  +  0'^®“-' 
j=o 

i  =.010843293 


109,441.32 


Total  annual  loan  cost  rate  (100(. 010843293 
X  12))  =  13.01% 


(2)  Monthly  advance  beginning  at 
consummation. 

Monthly  advance  to  consumer,  beginning  at 
consummation;  $492.51 
Total  of  consumer’s  loan  costs  ffnanced  at 
consummation:  $4,500 
Contract  interest  rate:  9.00% 


Estimated  time  of  repayment  (based  on  life 
expectancy  of  a  consumer  at  age  78):  10 
years 

Appraised  value  of  dwelling  at 
consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 
8% 


P,2o  =  Min  (107,053.63, 200,780.02) 


492.51  X 


(H-i)'^°-l 


x(l  +  i) 


i  =.009061 140 


107,053.63 


Total  annual  loan  cost  rate  (100(. 009061140 
X  12))=10.87% 

(3)  Lump  sum  advance  at  consummation 
and  monthly  advances  thereafter. 

Lump  sum  advance  to  consumer  at 
consununation;  $10,000 
Monthly  advance  to  consumer,  beginning  at 
consummation;  $725 


Total  of  consumer’s  loan  costs  financed  at 
consummation:  $4,500 
Contract  rate  of  interest:  8.5% 

Estimated  time  of  repayment  (based  on  life 
expectancy  of  a  consumer  at  age  75):  12 
years 


Appraised  value  of  dwelling  at 
consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 
8% 
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P,44  =  Min  (221,818.30, 234,189.82) 

143 

1 0,000(1  +  i)*'^  +  725(1  +  =  22 1,8 1 8.30 

j=0 

i  =.007708844 


Total  annual  loan  cost  rate  (100(.007708844 
X  12))  =  9.25% 

(d)  Reverse  mortgage  model  form  and 
sample  form. 

(1)  Model  form. 


Total  Annual  Loan  Cost  Rate 

Loan  Terms 

Age  of  youngest  borrower: 


Appraised  property  value: 
Interest  rate: 

Monthly  advance: 

Initial  draw: 

Line  of  credit: 

Initial  Loan  Charges 
Closing  costs: 

Mortgage  insurance  premium: 


Annuity  cost: 

Monthly  Loan  Charges 
Servicing  fee: 

Other  Charges: 
Mortgage  insurance: 
Shared  Appreciation:  ■? 

Repayment  Limits  - 


Assumed  annual  appreciation 

Total  annual  loan  cost  rate 

2-year  loan  I 
term  1 

_ 1 

[  ]-year 
lo£m  term] 

I  1-year 
loan  term 

1  [  ]-year 
loan  term 

0%  . . . 

4%  . . . . . 

8%  . . . . 

[  1 
[  ] 

[  ] 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  Uie  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  ^e  cost  for  three 
(four)  loan  terms:  2  years,  [half  of  life 
expectancy  for  someone  your  age,]  that  life 
expectancy,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates;  0%,  4% 
and  8%. 

The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 


include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  costs  when  you 
sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 
Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan 

(2)  Sample  Form. 

Total  Annual  Loan  Cost  Rate 
Loan  Terms 

Age  of  youngest  borrower:  75 
Appraised  property  value:  $100,000 
Interest  rate:  9% 


Monthly  advance:  $301.80 
Initial  draw:  $1,000 
Line  of  credit:  $4,000 

Initial  Loan  Charges 
Closing  costs:  $5,000 
Mortgage  insurance  premium:  None 
Annuity  cost:  None 

Monthly  Loan  Charges 
Servicing  fee:  None 
Other  Charges 
Mortgage  insurance:  None 
Shared  Appreciation:  None 

Repayment  Limits 

Net  proceeds  estimated  at  93%  of  projected 
home  sale 


Total  annu£il  loan  cost  rate 


Assumed  annual  appreciation 

2-year  loan 
term 

[6-year  loan 
term] 

12-year 
loan  term 

17-year 
loan  term 

0%  . . . 

4%  . 

39.00% 

39.00% 

39.00% 

[14.94%] 

[14.94%] 

[14.94%] 

9.86% 

11.03% 

11.03% 

3.87% 

10.14% 

10.20% 

8%  . . . 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  the  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  the  cost  for  three 
[four]  loan  terms:  2  years,  [half  of  life 
expectancy  for  someone  your  age,]  that  life 
expectancy,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates;  0%,4% 
and  8%. 


The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  disposition 
costs — costs  when  you  sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan 

11.  In  Part  226,  a  new  Appendix  L  is 
added  to  read  as  follows: 


Appendix  L  to  Part  226 — ^Assumed  Loan 
Periods  for  Computations  of  Total  Annual 
Loan  Cost  Rates 

(a)  Required  tables.  In  calculating  the  total 
annual  loan  cost  rates  in  accordance  with 
Appendix  K  of  this  part,  creditors  shall 
assume  three  loan  periods,  as  determined  by 
the  following  table. 

(b)  Loan  periods. 

(1)  Loan  Period  1  is  a  two-year  loan  period. 

(2)  Loan  Period  2  is  the  life  expectancy  in 
years  of  the  youngest  borrower  to  become 
obligated  on  the  reverse  mortgage  loan,  as 
shown  in  the  U.S.  Decennial  Life  Tables  for 
1979-1981  for  females,  rounded  to  the 
nearest  whole  year. 
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I 

I 


(3)  Loan  Period  3  is  the  life  expectancy 
figure  in  Loan  Period  3,  multiplied  by  1.4 
and  rounded  to  the  nearest  full  year  (life 


expectancy  figures  at  .5  have  been  rounded 
up  to  1). 

(4)  At  the  creditor’s  option,  an  additional 
period  may  be  included,  which  is  the  life 


expectancy  figure  in  Loan  Period  2, 
multiplied  by  .5  and  rounded  to  the  nearest 
full  year  (life  expectancy  figures  at  .5  have 
been  rounded  up  to  1). 


Age  of  youngest  borrower 

Loan  period 

1  (in  years) 

[Optional 
loan  period 
(in  years)] 

Loan  period 

2  (life  ex¬ 
pectancy) 

(in  years) 

Loan  period 

3  (in  years) 

2 

[11] 

21 

29 

63  . . . 

2 

[10] 

20 

28 

64  . ; . 

2 

19 

27 

65  ...; . 

2 

(91 

18 

25 

66  . 

2 

(91 

18 

25 

67  . . . . . 

2 

[9] 

17 

.  24 

68  . ; . 

2 

[8] 

16 

22 

69  . ' . 

2 

181 

16 

22 

70  . 

2 

15 

21 

71  . 

2 

14 

20 

72  . 

2 

13 

18 

73  . . . 

2 

13 

18 

74  . 

2 

12 

17 

75  . 

2 

12 

17 

76  . ;.... 

2 

[6] 

11 

15 

77  . 

2 

[5] 

10 

14 

78  . 

2 

[5] 

10 

14 

79  . 

2 

[5] 

g 

13 

80  . ;. . . 

2 

[5] 

9 

13 

81  . . . 

2 

[4] 

8 

11 

82  . 

2 

[4] 

8 

11 

83  . 

2 

[4] 

7 

10 

84  . . . 

2 

[4] 

7 

10 

85  . 

2 

[3] 

6 

8 

86  . 

2 

[3] 

6 

8 

87  . 

2 

[3] 

6 

8 

88  . . . 

V  2 

[3] 

5 

7 

89  . 

2 

[3] 

5 

7 

90  . 

2 

[3] 

5 

7 

91  . 

2 

[2] 

4 

6 

92  . 

2 

[2] 

4 

6 

93  . . . 

2 

[2] 

4 

6 

94  . . . 

2 

[2] 

4 

6 

95  and  over . 

2 

[2] 

3 

4 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1995. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-7231  Filed  3-23-95;  8:45  am] 
BILLING  CODE  6210-01-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Reguiations; 
Handicapped  Workshop  Participation 
in  Small  Business  Set-Aside  Contracts 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
size  regulations  to  include  public  or 
private  organizations  for  the 
handicapped  as  eligible  concerns  to 
participate  in  small  business  set-aside 
contracts  during  fiscal  year  1995,  in  an 
aggregate  amount  not  to  exceed 


$40,000,000.  Section  305  of  the  Small 
Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994  expanded  the  eligibility  of 
entities  which  may  participate  in  small 
business  set-aside  contracts  to  include 
public  or  private  organizations  for  the 
handicapped  during  fiscal  year  1995. 
Handicapped  organizations  had  been 
eligible  for  set-aside  contracts  during 
fiscal  years  1989  through  1993. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  (202)  205-6840. 

121.601.  The  Small  Business 
Administration  Reauthorization  and 
Amendments  Act  of  1994  amended 
Section  15(c)  of  the  Act,  15  U.S.C. 
644(c),  by  expanding  the  eligibility  of 
entities  which  may  participate  in  small 
business  set-aside  contracts  to  include 
public  or  private  organizations  for  the 
handicapped  during  fiscal  year  1995. 
See  Public  Law  103-403,  Section  305. 


However,  this  statutory  revision  limits 
the  extent  of  participation  by  public  or 
private  handicapped  organizations  in 
small  business  set-aside  awards  to  an 
aggregate  amount  not  to  exceed 
$40,000,000.  The  Act  further  provides 
that  Federal  agencies  making  awards  to 
such  organizations  pursuant  to 
provisions  of  this  Act  may  use  multi¬ 
year  contracts,  if  appropriate. 

This  statutory  provision  reinstates  the 
eligibility  of  public  or  private 
handicapped  organizations  previously 
authorized  by  Public  Law  100-590  for 
fiscal  years  1989  through  1993.  Sections 
121.2001  through  121.2005  of  the  Small 
Business  Size  Regulations  prescribe 
regulations  governing  the  participation 
of  public  or  private  handicapped 
organization  on  small  business  set-aside 
contracts.  The  regulations  include  the 
definition  of  terms,  procedures  for 
protesting  the  status  of  an  offeror 
asserting  eligibility  as  a  handicapped 
organization,  and  procedures  for  filing 
appeals  of  an  award  to  a  handicapped 
organization  on  the  basis  of  severe 
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economic  injury  to  a  small  business 
concern  as  a  result  of  a  proposed  award. 
Although  these  regulations  were 
originally  established  for  awards  made 
during  fiscal  years  1989-93,  they  have 
remained  in  effect  and  will  generally 
apply  to  awards  made  in  fiscal  year 
1995. 

However,  Sections  121.2004  and 
121.2005  are  now  being  revised  to 
incorporate  the  current  title  and  address 
of  the  SBA  ofiicial  responsible  for 
deciding  protests  concerning  the 
eligibility  of  a  handicapped  organization 
and  appeal  of  awards  l^sed  on  severe 
economic  impact  on  small  business.  An 
internal  reorganization  of  the  SBA 
included  the  renaming  of  the  “Office  of 
Procurement  Assistance”  to  the  “Office 
of  Government  Contracting.”  The 
responsibilities  of  the  Office  of 
Government  Contracting,  however, 
include  those  of  the  former  Ofiice  of 
Procurement. 

The  SBA  is  publishing  this  regulation 
as  a  final  rule  without  notice  and 
opportunity  for  public  comment  since 
the  SBA  is  merely  adopting  the  statutory 
language  into  its  regulations  to 
recognize  the  eligibility  granted  to 
public  or  private  handicapped 
organizations  to  participate  in  small 
business  set-aside  contracts  during 
fiscal  year  1995.  In  addition,  the  change 
to  the  title  of  the  Agency  official 
responsible  for  deciding  protests  and 
appeals  concerning  small  business  set- 
aside  awards  to  handicapped 
organizations  is  a  matter  of  Agency 
management  and  personnel  and  is, 
therefore,  published  without  notice  and 
comment  pursuant  to  5  U.S.C.  553(a)(2). 

Compliance  With  Executive  Orders 
12612, 12788  and  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.), 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  3501  et  seq.) 

The  SBA  certifies  that  this  rule  is  not 
a  significant  rule  within  the  meaning  of 
Executive  Order  12866  and  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  entities  within 
the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
rule  does  not  impose  costs  upon  the 
businesses  which  might  be  affected  by 
it.  Because  the  rule  will  have  no  effect 
on  the  amount  or  dollar  value  of  any 
contract  requirement  or  the  number  of 
requirements  reserved  for  the  small 
business  set-aside  program,  it  will  not 
have  an  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 


certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements.  For  purposes  of  Executive 
Order  12612,  SBA  certifies  that  this  rule 
does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12778,  the 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of  this  order. 

For  the  reasons  set  forth  above.  Title 
13,  Code  of  Federal  Regulations  (CFR), 
is  amended  as  set  forth  below. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement, 
Government  property.  Grant  programs — 
business.  Loan  programs — ^business, 
Small  business. 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6), 
637(a),  and  644(c);  and  Pub.  L.  102-486, 106 
Stat.  2776,  3133. 

2.  Section  121.2001  is  revised  to  read 
as  follows: 

§  1 21 .2001  Statutory  basis. 

(a)  The  Small  Business  Act,  as 
amended  by  Public  Law  103-403, 
provides  that  public  or  private 
organizations  for  the  handicapped  shall 
be  eligible  to  participate  in  small 
business  set-aside  contracts  for  fiscal 
year  1995  in  an  aggregate  amount  not  to 
exceed  $40,000,000.  See  15  U.S.C. 
644(c)(2)(A). 

(b)  Agencies  awarding  one  or  more 
contracts  to  such  a  handicapped 
organization  may  use  multi-year 
contracts,  if  appropriate.  See  15  U.S.C. 
644(c)(7). 

(c)  Awards  to  public  or  private 
organizations  for  the  handicapped  may 
be  appealed  to  SBA  when  a  small 
business  experiences  or  is  likely  to 
experience  severe  economic  injury  as  a 
result  of  the  proposed  award  to  an 
organization  for  the  handicapped.  Any 
eligible  concern  wishing  to  appeal  must 
file  its  appeal  with  the  SBA  within  10 
days  after  the  announcement  of  the 
proposed  award  to  which  the  appeal 
relates.  The  SBA  is  afforded  30  days 
from  the  date  the  appeal  is  filed  to 
consult  with  the  Executive  Director  of 
the  Committee  for  Purchase  firom  the 
Blind  and  Other  Severely  Handicapped. 

3.  Section  121.2004  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(5)  to 
read  as  follows; 

§  1 21 .2004  Protest  of  eligibility. 

ii  It  it  it  It 


(c)  Procedure  for  protest.  (1)  Protests 
shall  be  submitted  to  the  contracting 
officer  who  shall  promptly  forward 
them  to  the  Associate  Administrator  for 
Ciovemment  Contracting,  Small 
Business  Administration,  409  Third 
Street  SW.,  Washington,  DC  20416.  The 
Associate  Administrator  shall  be  the 
deciding  official  for  purposes  of  protests 
under  this  section. 
***** 

(5)  The  Associate  Administrator  for 
(k)vemment  Contracting  shall  consult 
with  the  Executive  Director  of  the 
Committee  for  Purchases  from  the  Blind 
and  Other  Severely  Handicapped  before 
renderings  determination. 
***** 

4.  Section  121.2005  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  1 21 .2005  Appeal  of  economic  impact 
***** 

(c)  Procedure  for  appeal.  (1)  Appeals 
shall  be  submitted  to  ^e  contracting 
officer  who  shall  promptly  forward 
them  to  the  Associate  Administrator  for 
Government  Contracting,  Small 
Business  Administration,  409  Third 
Street  SW.,  Washington,  DC  20416.  The 
Associate  Administrator  shall  be  the 
deciding  official  for  purposes  of  appeals 
under  this  section. 
***** 

Dated:  February  15, 1995. 

Philip  Lader, 

Administrator. 

(FR  Doc.  95-6978  Filed  3-23-95;  8:45  ami 
BILUNQ  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  635 

General  Material  Requirements;  Buy 
America  Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  nationwide  waiver  of 
Buy  America  for  pig  iron  and  processed, 
pelletized,  and  reduced  iron  ore. 

SUMMARY:  The  FHWA  is  hereby  granting 
a  nationwide  waiver  of  the  Buy  America 
requirements  for  certain  iron 
components  used  in  the  manufacture  of 
steel  and/or  iron  materials.  Based  on  the 
findings  of  a  nationwide  review,  and 
after  analyzing  the  comments  submitted 
in  response  to  the  waiver  proposal,  the 
FHWA  believes  that  the  supply  firom 
domestic  sources  of  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore  is  not  adequate  to  permit  full 
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compliance  with  the  Buy  America 
requirements.  This  action  permits  the 
use  of  pig  iron  and  processed, 
pelletized,  and  reduced  iron  ore 
manufactured  outside  of  the  United 
States  to  be  used  in  the  domestic 
manufacturing  process  for  steel  and/or 
iron  materials  used  in  Federal-aid 
highway  construction  projects. 

EFFECTIVE  DATE:  March  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  L.  Eller,  Office  of  Engineering, 
(202)  366-0392  or  Mr.  Wilbert  Baccus, 
Office  of  the  Chief  Counsel,  (202)  366- 
0780,  Federal  Highway  Administration, 
400  ^venth  Street,  SW.,  Washington, 

DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  23  CFR  635.410(c)(6), 
the  FHWA  hereby  provides  notice  that 
it  is  granting  a  nationwide  waiver  of  the 
requirements  of  23  CFR  635.410,  Buy 
America  requirements,  for  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore.  Pig  iron  is  made  from  molten  iron 
which  has  been  cast  in  the  shape  of 
“pigs”  as  it  comes  from  a  blast  furnace. 
Processing,  pelletizing,  and  reducing 
iron  ore  are  methods  by  which  raw  iron 
ore  is  improved  to  produce  enriched 
ore. 

Section  635.410  provides,  with 
exceptions,  that  no  Federal-aid  highway 
construction  project  using  steel  or  iron 
materials  is  authorized  to  proceed 
unless  all  manufacturing  processes  for 
these  materials,  including  the 
application  of  coatings  for  such 
materials,  occur  in  the  United  States. 
Because  the  domestic  supply  of  pig  iron 
and  processed,  pelletized,  and  reduced 
iron  ore  is  not  adequate,  a  nationwide 
waiver  of  these  requirements  is  being 
granted  for  these  specific  iron 
components.  Items  not  specifically 
included  in  the  waiver  remain  subject  to 
the  Buy  America  requirements. 

The  basis  for  the  nationwide  waiver  is 
that  pig  iron  and  processed,  pelletized, 
and  reduced  iron  ore  are  not  produced 
in  the  United  States  in  sufficient  and 
reasonably  available  quantities  which 
are  of  a  satisfactory  quality.  Therefore, 
imposing  Buy  America  requirements  on 
these  materials  is  not  in  the  public 
interest. 

On  August  23, 1994,  the  FHWA 
published  a  notice  (59  FR  43376)  and 
requested  comments  on  the  proposed 
nationwide  waiver  and  the  availability 
of  a  domestic  supply  of  the  components 
included  in  the  waiver.  Ten  comments 
were  received  to  FHWA  Docket  No.  94- 
18.  All  10  commentors  were  supportive 
of  the  waiver,  although  some  questioned 
the  need  for  waiver. 


Several  commentors  concluded  that 
domestic  supplies  of  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore  are  either  inadequate  or  nonexistent 
in  their  region  of  the  United  States. 
Supplies  were  believed  to  be  inadequate 
now  and  in  the  future.  One  commentor 
offered  analysis  of  the  current  domestic 
pig  iron  supply,  performed  by  an 
outside  consultant.  Its  analysis  showed 
that  the  volume  of  available  domestic 
pig  iron  is  insufficient  to  supply  the 
electric  furnace  steel  producers  in  the 
United  States.  Of  the  23  blast  furnace 
sites  in  the  United  States  the  analysis 
showed  that  only  four  currently  sell  pig 
iron.  No  commentor  stated  that  the 
domestic  supply  of  pig  iron  and 
processed,  pelletized,  and  i-educed  iron 
ore  is  adequate.  The  FHWA  concludes 
that  the  waiver  is  substantiated  due  to 
the  unavailability  of  pig  iron. 

Although  supportive  of  the  waiver 
several  commentors  questioned  the 
need  for  a  waiver,  since  they  believed 
that  pig  iron  and  processed,  pelletized, 
and  reduced  iron  ore  were  already 
exempt  from  the  Buy  America 
requirements.  Their  belief  was  based  on 
the  idea  that  the  Buy  America 
requirements  apply  only  to  products 
further  along  in  the  manufacturing 
process  of  steel  and  iron.  The  FHWA 
has  previously  stated  that  products  of  a 
manufacturing  process  are  not  exempt 
from  the  Buy  America  requirements.  On 
November  25, 1983,  the  FHWA 
published  a  final  rule  (48  FR  53099)  of 
the  Buy  America  requirements  to 
implement  procedures  required  by  §  165 
of  the  Surface  Transportation  Assistance 
Act  (STAA)  of  1982  (Pub.  L.  97-424). 
The  final  rule’s  discussion  of 
manufactured  materials  stated  that 
“Raw  materials  used  in  the  steel  *  *  * 
product  may  be  imported.  All 
manufacturing  processes  to  produce 
steel  *  *  *  products  must  occur 
domestically.  Raw  materials  are 
materials  such  as  iron  ore  *  *  *  [and] 
waste  products  *  *  *  which  are  used  in 
the  manufacturing  process  to  produce 
the  steel  *  *  *  products”  (48  FR  53099, 
53103).  Consistent  with  this 
interpretation,  pig  iron  and  processed, 
pelletized,  and  reduced  iron  ore  are 
products  of  a  manufacturing  process 
and  thus  subject  to  the  Buy  America 
requirements. 

At  least  one  commentor  questioned 
whether  the  FHWA’s  Buy  America 
regulation  applies  to  certain  alloys 
required  in  the  production  of  steel  and/ 
or  iron  materials.  Even  though  most  of 
these  alloys  are  unavailable  from 
domestic  sources,  alloys  were  not 
addressed  in  the  1983  final  rule.  Similar 
to  the  treatment  of  raw  iron  ore,  alloys 
in  their  raw  state  may  be  imported  for 


use  in  the  domestic  manufacturing 
process  of  steel  and/or  iron  materials. 
Furthermore,  processed  alloys,  alone, 
are  not  considered  to  be  steel  or  iron 
materials  under  the  Buy  America 
regulation.  Thus,  unless  alloys  have 
been  processed  or  refined  to  include 
substantial  amounts  of  steel  and/or  iron 
materials,  they  are  not  subject  to  the 
Buy  America  requirements. 

(Pub.  L.  97-424,  §  165,  96  Stat.  2097,  2136, 
as  amended  by  Pub.  L.  98-229,  §  10,  98  Stat. 
55,  57,  and  Pub.  L.  102-240,  §§1041, 1048, 
105  Stat.  1914, 1993, 1999;  23  U.S.C.  315;  49 
CFR  1.48;  23  CFR  635.410) 

Issued  on:  March  20, 1995. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

IFR  Doc.  95-7362  Filed  3-21-95;  3:49  pm) 
BILUNG  CODE  4910-22-P 


National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1313 
[Docket  No.  89-02;  Notice  7] 

RIN  2127-AD01 

Incentive  Grant  Criteria  for  Drunk 
Driving  Prevention  Programs 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Interim  final  rule;  reopening  of 
comment  period. 

SUMMARY:  On  August  9,  1994,  (59  FR 
40471)  NHTSA  published  an  interim 
final  rule,  amending  the  criterion  in  part 
1313  for  a  supplemental  grant  for  States 
that  deem  persons  under  age  21  who 
operate  a  motor  vehicle  with  a  BAG  of 
0.02  or  greater  to  be  driving  while 
intoxicated.  The  interim  final  rule 
requested  comments  on  the  amendment. 
Today’s  notice  reopens  the  comment 
period  to  provide  States,  national 
organizations  and  other  interested 
persons  an  additional  opportunity  to 
comment  on  the  amendment. 

DATES:  The  comment  period  for  NHTSA 
Docket  No.  89-02;  Notice  6  is  reopened 
so  that  it  closes  May  23, 1995. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marlene  Markison,  Chief,  Program 
Support  Staff,  NSC-10,  National 
Highway  Traffic  Safety  Administration, 
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400  Seventh  Street  SW.,  Washington, 

DC  20590;  telephone  (202)  366-2121  or 
Dr.  James  Hedlimd,  Director,  Office  of 
Alcohol  and  State  Programs,  NTS-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590,  telephone 
(202) 366-2753. 

SUPPLEMENTARY  INFORMATION:  The 
section  410  program,  established  in  title 
23,  United  States  Code,  section  410,  as 
amended,  is  an  incentive  grant  program 
under  which  States  may  qualify  for 
basic  and  supplemental  grant  funds  for 
adopting  ana  implementing 
comprehensive  dnmk  driving 
prevention  programs  that  meet  specified 
statutory  criteria. 

To  qualify  for  basic  grant  funds  under 
section  410,  a  State  must  meet  five  out 
of  six  basic  criteria.  The  criteria  include 
an  expedited  driver’s  license  sus])ension 
or  revocation  system,  a  per  se  law  (at 
0.10  BAC  in  the  first  three  fiscal  years 
in  which  the  State  receives  a  grant  and 
0.08  BAC  in  subsequent  years),  a 
statewide  program  for  stopping  motor 
vehicles,  a  self-sustaining  drunk  driving 
-  prevention  program,  a  minimmn 
drinking  age  prevention  program,  and 
mandatory  sentencing  requirements. ' 

If  a  State  qualifies  tor  a  oasic  grant,  it 
may  also  seek  to  qualify  for  funds  under 
one  or  more  of  seven  supplemental 
grants.  The  supplemental  grants  include 
a  per  se  law  for  persons  under  age  21, 
a  program  making  unlawful  open 
containers  and  consumption  of  alcohol 
in  motor  vehicles,  a  suspension  of 
registration  and  return  of  license  plate 
program,  a  mandatory  alcohol 
concentration  testing  program,  a 
drugged  driving  prevention,  a  per  se 
level  of  0.08  (in  the  first  three  fiscal 
years  in  which  the  State  receives  a 
grant),  and  a  video  equipment  program. 

Per  se  Law  for  Persons  Under  Age  21 
Supplemental  Grant 

To  qualify  for  the  “per  se  law  for 
persons  under  age  21”  supplemental 
grant.  Section  410  requires  that  the  State 
must  be  “eligible  for  a  basic  grant  in  the 
fiscal  year  and  (provide)  that  any  person 
under  age  21  with  a  blood  alcohol 
concentration  of  0.02  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while 
intoxicated.” 

In  an  interim  final  rule,  dated  June  30, 
1992,  NHTSA  explained: 

In  other  words,  States  must  establish  a  0.02 
per  se  law  for  persons  under  the  age  of  21, 

'  To  receive  a  basic  grant.  States  that  qualified  for 
section  410  funding  in  FY  1992  need  only 
demonstrate  compliance  with  four  out  of  the  five 
criteria  in  effect  at  that  time,  namely  all  the  basic 
criteria  listed  above  except  for  mandatory 
sentencing. 


that  makes  driving  with  a  BAC  of  0.02 
percent  or  above  itself  an  offense  for  such 
persons.  (57  FR  29007) 

The  interim  final  rule  amended  the 
regulation  to  provide  that,  to  qualify  for 
this  supplemental  grant,  a  State  must 
“provide  that  any  person  under  age  21 
with  an  alcohol  concentration  of  0.02 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  ^ving 
while  intoxicated  for  the  purpose  of 
administrative  sanctions.” 

The  agency  interpreted  this  criterion 
to  require  that  a  State’s  law  must 
provide  that  0.02  BAC  underage 
offenders  must  be  treated  the  same  as 
other  (0.10)  DUI  offenders  would  be 
treated  imder  the  State’s  administrative 
license  revocation  (ALR)  law,  for  the 
State  to  qualify  for  a  “per  se  law  for 
persons  under  age  21”  supplemental 
grant. 

Further,  the  agency  determined  that 
States  that  did  not  have  an  ALR  law  at 
all  or  did  not  have  an  ALR  law  that 
qualifies  under  section  410  need  not 
provide  for  identical  sanctions,  but  their 
laws  must  require  a  minimum  30-day 
license  suspension  as  an  administrative 
sanction  for  0.02  underage  offenders, 
and  the  suspension  must  be  mandatory. 

Changes  to  the  regulation 

Some  States  objected  to  the 
application  of  this  portion  of  part  1313. 
In  response  to  these  objections,  NHTSA 
published  an  interim  final  rule  on 
August  9, 1994  (59  FR  40470),  amending 
peirt  1313  to  provide  that  any  State 
(whether  it  has  an  ALR  law  that 
conforms  to  section  410  or  not)  need 
only  provide  for  a  30-day  suspension  or 
revocation  for  persons  under  the  age  of 
21  who  operate  a  motor  vehicle  with  a 
BAC  of  0.02  or  greater.  The  30-day 
suspension  or  revocation  period  must  be 
a  mandatory  hard  suspension  or 
revocation  (i.e.,  it  may  not  be  subject  to 
hardship,  conditional  or  provisional 
driving  privileges). 

The  interim  final  rule  also  amended 
the  regulation  to  permit  States  to 
demonstrate  compliance  with  this 
criterion  as  either  “Law”  or  “Data” 
States.  The  amended  regulation  defined 
a  “Law  State”  as  a  State  that  has  laws, 
regulations,  or  binding  policy  directives 
which,  on  their  face,  meet  each  element 
of  the  criterion.  It  defined  a  “Data  State” 
as  a  State  that  has  laws,  regulations,  or 
binding  policy  directives  which,  on 
their  face,  meet  each  element,  except 
that  they  need  not  specifically  provide 
for  a  30-day  hard  suspension. 

Under  the  interim  final  rule,  the 
regulation  was  amended  to  provide  that, 
to  demonstrate  compliance,  a  “Law 
State”  must  submit  only  the  law, 
regulation  or  binding  policy  directive 


itself  governing  its  0.02  per  se  law  for 
persons  under  age  21.  It  need  not  submit 
data.  To  demonstrate  compliance,  a 
“Data  State”  must  submit  its  law, 
regulation,  or  binding  policy  directive 
governing  its  0.02  per  se  law  for  persons 
under  age  21.  It  must  also  submit  data 
demonstrating  that  the  average  length  of 
hard  suspensions  for  offenders  under 
the  State’s  per  se  law  for  persons  under 
age  21  meets  or  exceeds  30  days. 

Comments  Received 

NHTSA  received  four  comments  in 
response  to  the  interim  final  rule.  The 
commenters  included  the  Michigan 
State  Police  Department,  the  Michigan 
Department  of  State,  the  National 
Association  of  Governors’  Highway 
Safety  Representatives  (NAGHSR)  and 
Advocates  for  Highway  and  Auto  Safety 
(Advocates). 

Both  comments  from  the  State  of 
Michigan  objected  to  the  imposition  of 
legislative  mandates  in  the  section  410 
program.  The  Michigan  commenters 
favored  the  use  of  performance-based 
criteria  instead.  Michigan  has  raised  this 
comment  previously  regarding  other 
aspects  of  the  section  410  program. 
However,  section  410  does  not  permit 
the  agency  to  disregard  the  statutory 
criteria  and  qualify  a  State  based  solely 
on  performance. 

The  Michigan  Department  of  State 
Police  and  NAGHSR  objected  to  the  30- 
day  hard  suspension  requirement.  These 
commenters  were  concerned  that,  by 
defining  this  requirement,  NHTSA  was 
■  making  the  criterion  stricter,  thereby 
making  it  more  difficult  for  States  to 
qualify  for  section  410  funds.  NAGHSR 
also  objected  to  the  interim  final  rule’s 
provision  that  States  “must  be  a  Law  or 
Data  State  in  order  to  show 
compliance.” 

NHTSA  wishes  to  clarify  that  the 
changes  that  were  made  to  the 
regulation  in  the  interim  final  rule  made 
it  easier,  not  more  difficult,  for  States  to 
qualify  for  the  0.02  supplemental  grant. 
Prior  to  the  issuance  of  the  interim  rule, 
to  qualify  for  this  grant.  States  with  ALR 
laws  that  qualified  under  section  410 
were  required  to  impose  the  same 
sanctions  on  0.02  BAG  underage 
offenders  as  were  imposed  on  other 
(0.10  or,  in  some  States,  0.08)  DUI 
offenders.  These  sanctions  include  a  90- 
day  suspension  for  first  offenders  (30 
days  of  which  must  be  hard  for  those 
who  fail  the  test  and  all  of  which  must 
be  hard  for  those  who  refuse  to  submit 
to  the  test)  and  a  one-year  hard 
suspension  for  repeat  offenders. 

Further,  prior  to  the  issuance  of  the 
interim  rule,  to  demonstrate  compliance 
for  this  grant.  States  could  only  qualify 
by  submitting  a  conforming  law  (i.e.,  as 
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Law  States).  The  interim  rule  provided 
additional  flexibility  by  permitting 
States  with  laws  that  contain 
exemptions  or  some  other  provision  that 
did  not  fully  comply  with  the  criterion, 
to  demonstrate  compliance  through  the 
use  of  data. 

As  a  result  of  the  changes  made  in  the 
interim  final  rule,  three  States  qualified 
for  funding  under  the  0.02  supplemental 
criterion  that  were  not  able  to  qualify 
previously.  These  States  included 
CaUfomia,  Ohio  and  Virginia. 

Advocates  did  not  oppose  the 
amendment  contained  in  the  interim 
rule,  but  expressed  some  reservations. 
Advocates  stated,  “We  are  not 
convinced  *  *  *  that  a  30-day  period  of 
suspension  is  sufficient  to  make  an 
effective  impression  on  imder  age  21 
drivers.  *  *  *  We  believe  that  there  is 
a  strong  argument  for  requiring  a  90-day 
suspension  for  under  age  21 
supplemental  grants  even  for  states  that 
meet  the  basic  grant  criteria  without  an 
ALR  law.” 

NHTSA  adopted  the  30-day  hard 
suspension  criterion  for  both 
administrative  license  suspension  laws 
(for  first  offenders  who  submit  to  and 
fail  a  chemical  test)  and  for  0.02  laws  for 
youth  because  that  is  the  sanction  that 
is  recommended  in  the  Uniform  Vehicle 
Code  concerning  license  suspension 
laws  (see  §  6-215,  Limited  License)  and 
because  most  States  with  demonstrated 
effective  license  suspension  laws 
provide  for  a  30-day  hard  suspension 
period.  NHTSA  is  not  aware  of  any 
evidence  that  State  zero  tolerance  laws 
which  provide  for  a  90-day  hard 
suspension  are  any  more  effective  than 
State  zero  tolerance  laws  which  provide 
for  a  30-day  hard  suspension.  Of  course. 
States  that  provide  for  a  hard 
suspension  period  of  longer  than  30 
days  could  qualify  for  grant  funding 
under  this  criterion. 

Both  NAGHSR  and  Advocates  also 
objected  to  NHTSA’s  use  of  an -interim 
final  rule  without  providing  for  prior 
notice  and  an  opportunity  for  public 
comment.  As  explained  in  that 
document,  the  dianges  were  published 
as  an  interim  final  rule,  because  the 
regulation  i elates  to  a  grant  program,  to 
which  the  requirements  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  are  not  applicable. 

Moreover,  the  agency  explained  that, 
even  if  the  notice  and  comment 
provisions  of  the  APA  did  apply,  there 
is  good  cause  for  finding  that  providing 
notice  and  comment  in  connection  with 
the  rulemaking  action  was 
impracticable,  unnecessary  and  contrary 
to  the  public  interest,  since  it  would 
have  prevented  States  from  qualifying 
for  grant  funds  in  fiscal  year  1994. 


The  agency's  finding  was  based  also 
on  its  view  that  the  amendments  made 
in  the  interim  final  rule  rectified  an 
inequity  in  the  regulation,  provided 
additional  flexibility  for  the  States  and 
were  consistent  with  other  provisions  in 
the  section  410  implementing 
regulation,  which  was  promulgated 
subject  to  notice  and  a  full  opportunity 
for  the  public  to  comment. 

The  agency  stated  there  would  be 
little  benefit  gained  by  following  the 
notice  and  comment  procedures  with 
regard  to  the  revisions  made  by  the 
interim  final  rule. 

NHTSA  believes  its  assessment  was 
correct,  as  demonstrated  by  the  small 
number  of  comments  received  in 
response  to  the  interim  final  rule. 
However,  NHTSA  wishes  to  ensure  that 
the  public  has  a  full  opportunity  to  be 
heard.  Therefore,  the  agency  has 
decided  to  reopen  the  comment  period 
to  provide  the  public  with  an  additional 
opportunity  to  comment  on  the  agency’s 
action. 

The  regulation,  as  amended  by  the 
interim  final  rule,  remains  in  effect  and 
binding.  Following  the  close  of  the 
reopened  comment  period,  NHTSA  will 
publish  a  notice  responding  to  any 
additional  comments  it  receives  and,  if 
appropriate,  will  amend  the  provisions 
of  this  rule. 

Issued  on:  March  20, 1995. 

Ricardo  Martinez, 

Administrator,  National  Hi^huxiy  Traffic 
Safety  Administration. 

(FR  Doc.  95-7264  Filed  3-24-95;  8:45  am) 
BILLING  CODE  4910-69-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  44  and  45 

(Docket  No.  R-95-1777;  FR-3767-F-011 

RIN  2501-AB85 

Non-Federal  Audit  Report  Submission 
Requirements 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  HUD  is  amending  the  single 
audit  requirements  for  the  submission  of 
audit  reports.  HUD’s  current  regulations 
require  recipients  of  Federal  financial 
assistance  ^m  HUD  to  submit  a  copy 
of  their  audit  report  to  HUD.  This  rule 
describes  the  circumstances  under 
which  a  “no  finding”  report  need  not  be 
submitted. 

EFFECTIVE  DATE:  April  24,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Bell,  Office  of  the  Inspector 
General,  Room  8180,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW„  Washington,  D.C. 
20410,  telephone  (202)  708-0383. 

Hearing  or  speech-impaired  individuals 
may  call  HUD’s  TDD  number  (202)  708- 
9300  (These  telephone  numbers  are  not 
toll  free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  is  amending  the  single  audit 
requirements  for  the  submission  of  audit 
reports  found  at  24  CFR  44.10(0  and  24 
CFR  45.4. 

A.  24  CFR  Part  44 

Part  44  implements  the  general  audit 
requirements  for  recipient  organizations 
in  OMB  Circular  A-128  “Audits  of  State 
and  local  governments.”  The  OMB 
Circular  was  issued  under  the  Single 
Audit  Act  of  1984  (31  U.S.C.  7501- 
7507)  (the  Act).  The  Act  requires  State 
or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal 
financial  assistance  to  have  an  audit 
conducted  according  to  the  Act’s 
standards. 

State  or  local  governments  that 
receive  between  $25,000  and  $100,000  a 
year  have  the  option  of  having  an  audit 
conducted  according  to  the  Act’s 
standards  or  having  a  grant  specific 
financial  audit  performed.  The 
requirements  for  conducting  these  grant 
specific  audits  are  described  in  24  CFR 
44.1(c)(2).  State  or  local  governments 
that  receive  less  than  $25,000  a  year  are 
exempt  from  the  audit  requirements. 

Section  7505  of  the  Act  requires  the 
Office  of  Management  and  Budget 
(OMB)  to  establish  procedures  and 
guidelines  to  implement  the  Act.  It 
specifies  that  Of^  shall  assign  an 
overseeing,  or  cognizant.  Federal  agency 
to  each  recipient  in  order  to  fodlitate 
the  auditing  process  and  ensure  that  the 
audit  requirements  are  met.  The 
respionsibilities  of  cognizant  agencies 
are  set  forth  in  24  CFR  44.8. 

B.  24  CFR  Part  45 

Part  45  implements  the  audit 
requirements  for  recipient  organizations 
in  OMB  Circular  A-133  “Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions.”  Section 
45.1  requires  that  nonprofit  institutions 
whose  receipts  of  Federal  financial 
assistance  and  outstanding  Federal 
direct,  guaranteed,  or  insured  loan 
balances  total  $100,000  or  more  a  year 
have  an  audit  conducted  in  accordance 
with  the  requirements  of  OMB  Circular 
A-133. 


15482 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  /  Rules  and  Regulations 


NonproHt  institutions  which  meet  the 
$100,000  requirement  but  participate  in 
only  one  Federal  Hnancial  assistance 
program  may  elect  to  have  an  audit 
conducted  in  compliance  with  the  0MB 
Circular’s  requirements  or  have  a 
program  specific  audit  performed. 
Nonprofit  institutions  whose  total 
receipt  of  Federal  financial  assistance 
and  outstanding  Federal  direct, 
guaranteed,  or  insured  loan  balances  are 
between  $25,000  and  $100,000  a  year 
are  given  the  same  choice.  The 
requirements  for  conducting  these 
program  specific  audits  are  described  in 
24  CFR  45.1(b)(2). 

Nonprofit  institutions  that  have 
annual  receipts  of  Federal  financial 
assistance  and  outstanding  Federal 
direct,  guaranteed  or  insured  loan 
balances  totalling  less  than  $25,000  are 
exempt  from  the  audit  requirements. 
HUD  programs  listed  in  24  CFR  45.1(c) 
are  also  excused  from  the  audit  report 
requirements. 

C.  The  Amendments 

HUD’s  single  audit  requirements  for 
the  submission  of  audit  reports  are 
contained  in  24  CFR  44.10(f)  and  24 
CFR  45.4.  These  regulations  require 
recipients  of  Federal  financial  assistance 
from  HUD  to  submit  a  copy  of  their 
audit  reports  to  HUD.  The  audit  report 
must  be  submitted  regardless  of  whether 
HUD  is  the  recipient’s  cognizant  agency 
or  the  report  is  a  “no  finding’’  audit 
report.  A  “no  finding”  report  is  one 
which  expresses  an  unqualified  opinion 
on  the  financial  statements;  identifies 
no  material  instances  of  noncompliance; 
identifies  no  material  weakness  in 
internal  controls;  contains  no  schedule 
of  findings  and  questioned  costs 
applicable  to  a  HUD  program;  identifies 
no  potential  illegal  act  which  could 
result  in  a  criminal  prosecution;  and 
contains  no  uncorrected  significant 
finding  from  a  prior  audit. 

HUD  believes  that  it  is  not  necessary 
in  all  cases  for  recipients  to  provide  it 
with  copies  of  “no  finding”  audit 
reports.  A  new  paragraph  (f)(2)  has  been 
added  to  24  CFR  44.10  and  a  new 
paragraph  (b)Cl)  added  to  24  CFR  45.4 
which  permit  HUD  to  provide  by 
program  notice  that  the  recipient  is  not 
required  to  submit  a  copy  of  the  audit 
report  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
is  a  “no  finding”  report.  HUD  also 
believes  that  even  where  it  is  the 
cognizant  agency  that  the  provision  of 
information  about  the  content  of  certain 
reports  being  submitted  would  effect 
greater  efficiency  in  their  processing. 

A  new  paragraph  (f)(5)  has  been 
added  to  24  CFR  44.10  and  a  new 
paragraph  (b)(2)  added  to  24  CFR  45.4 


which  set  forth  the  requirements  a 
recipient  must  fulfill  in  lieu  of 
submitting  a  copy  of  the  audit  report  to 
HUD. 

II.  Justification  for  Final  Rule  Making 

In  general,  the  Department  publishes 

rules  for  public  comment  before  their 
issuance  for  effect,  in  accordance  with 
its  own  regulations  on  rulemaking,  24 
CFR  part  10.  However,  part  10  provides 
exceptions  from  that  general  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  CFR  10.1). 

The  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
unnecessary  because  the  Department  is 
merely  alleviating  an  administrative 
burden  imposed  on  recipients  and 
program  offices  by  modifying  its  audit 
report  submission  requirements. 

III.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  rule  involve  the 
submission  of  audit  reports  by  state  and 
local  governments  that  receive  federal 
financial  assistance  through  HUD 
programs.  It  effects  no  changes  in  the 
current  relationships  between  the 
federal  government,  the  states  and  their 
political  subdivisions  in  connection 
with  these  programs. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 


family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  order.  This 
rule  applies  only  to  the  submission  of 
audit  reports  from  governmental  entities 
and  nonprofit  institutions  to  HUD.  No 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
alleviates  an  administrative  burden 
imposed  on  governmental  entities  and 
nonprofit  institutions.  Accordingly,  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Regulatory  Agenda 

This  final  rule  was  not  listed  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 
24  CFR  Part  44 

Accounting,  Grant  programs,  Indians, 
Intergovernmental  relations.  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  45 

Accounting,  Colleges  and  universities. 
Grant  programs.  Loan  programs. 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  parts  44  and  45 
are  amended  as  follows: 

PART  44— NON-FEDERAL  AUDIT 
REQUIREMENTS  FOR  STATE  AND 
LOCAL  GOVERNMENT 

1.  The  authority  citation  for  24  CFR 
part  44  continues  to  read  as  follows: 

Authority:  31  U.S.C.  7501-7507;  42  U.S.C. 
3535(d). 

2.  Section  44.10  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  44.1 0  Audit  reports. 
***** 

(f)  (1)  In  accordance  with  generally 
accepted  government  audit  standards, 
reports  shall  be  submitted  by  the  auditor 
to  the  organization  audited  and  to  those 
requiring  or  arranging  for  the  audit.  In 
addition,  the  recipient  shall  submit 
copies  of  the  reports  to  each  Federal 
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department  or  agency  that  provided 
Federal  Financial  assistance  funds  to 
the  recipient,  except  as  provided  in 
paragraph  (f)(2)  of  this  section. 

(2)  HUD  may  provide  by  program 
notice  that: 

(i)  Reports  are  not  required  to  be  sent 
to  HUD  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
meets  all  the  following  conditions:  an 
unqualified  opinion  was  expressed  on 
the  financial  statements:  the  report 
identified  no  material  instances  of 
noncompliance;  the  report  identified  no 
reportable  condition  or  material 
weakness  in  internal  controls;  the  report 
contains  no  schedule  of  findings  and 
questioned  costs  applicable  to  a  HUD 
program:  the  report  identified  no 
potential  illegal  act  which  could  result 
in  a  criminal  prosecution;  and  the  report 
contained  no  uncorrected  significant 
finding  from  a  prior  audit;  and 

(ii)  feports  are  required  to  be  sent  to 
HUD  in  all  cases  where  HUD  is  the 
cognizant  agency:  however  in  those 
cases  where  a  report  meets  the 
conditions  specified  in  paragraph  (f)(2) 
of  this  section,  the  report  shall  be 
accompanied  by  a  transmittal  letter 
indicating  that  such  conditions  have 
been  met. 

(3)  Subrecipients  .shall  submit  copies 
to  recipients  that  provided  them  Federal 
assistance  funds. 

(4)  The  reports  shall  be  sent  within  30 
days  after  completion  of  the  audit,  but 
no  later  than  one  year  after  the  end  of 
the  audit  period,  unless  a  longer  period 
is  ag^d  to  with  the  cognizant  agency. 

(^  If  no  report  is  required  to  be 
submitted  as  provided  in  paragraph 
(f)(2){i)  of  this  section,  the  recipient 
must  notify  the  appropriate  HUD  office 
in  writing  that  the  report  met  the 
conditions  set  forth  in  paragraph  (f)(2) 
of  this  section;  indicate  the  report  date, 
fiscal  year  audited,  and  identifying 
information  on  the  independent  auditor; 
and  attach  a  copy  of  the  Schedule  of 
Federal  Financial  Assistance. 


PART  45— MON-FEDERAL  AUDIT 
REQUIREMENTS  FOR  INSTITUTIONS 
OF  HIGHER  EDUCATION  AND  OTHER 
NONPROFIT  INSTITUTIONS 

3.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

4.  Section  45.4  is  revised  to  read  as 
follows: 

§  45.4  Submission  ot  reports. 

(a)  Except  for  the  organizations 
subject  to  the  requirements  set  forth  in 
§ 45.1(c),  the  report  shall  be  due  within 
30  days  after  the  completion  of  the 


audit,  but  the  audit  should  be 
completed  and  the  report  submitted  not 
later  than  13  months  after  the  end  of  the 
recipient’s  fiscal  year  unless  a  longer 
period  is  agreed  to  with  the  cognizant  or 
oversight  agency. 

(b)(1)  HUD  may  provide  by  program 
notice  that: 

(1)  Reports  are  not  required  to  be  sent 
to  HUD  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
meets  all  the  following  conditions:  an 
unqualified  opinion  was  expressed  on 
the  financial  statements:  the  report 
identified  no  material  instances  of 
noncompliance;  the  report  identified  no 
reportable  condition  of  material 
weakness  in  internal  controls:  the  report 
contains  no  schedule  of  findings  and 
questions  applicable  to  a  HUD  program; 
the  report  identified  no  potential  illegal 
act  which  could  result  in  criminal 
prosecution;  and  the  report  contained 
no  uncorrected  significant  finding  from 
a  prior  audit;  and 

(ii)  Reports  are  required  to  be  sent  to 
HUD  in  all  cases  where  HUD  is  the 
ixignizant  agency;  however  in  those 
cases  where  a  report  meets  the 
conditions  specified  in  paragraph  (b)(1) 
of  this  section,  the  report  shall  be 
accompanied  by  a  transmittal  letter 
indicating  that  such  conditions  have 
been  met. 

(2)  If  no  report  is  required  to  be 
submitted  as  provided  in  paragraph 
(b)(l)(i)  of  this  section,  the  recipient 
must  notify  the  appropriate  HUD  office 
in  writing  that  report  met  the  conditions 
set  forth  in  paragraph  (b)(1)  of  this 
section;  indicate  the  report  date,  fiscal 
year  audited,  and  identifying 
information  on  the  independent  auditor; 
and  attach  a  copy  of  the  Schedule  of 
Federal  Financial  Assistance. 

Dated:  March  16, 1995. 

Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  95-7331  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  4210-a2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  13-1 -6552a;  FRL-6177-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Disapproval  of  New 
Source  Review  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  disapproving  a  State 
ImplemCTitation  Plan  (SIP)  revision 


submitted  by  the  District  of  Columbia 
pertaining  to  the  regulation  of  major 
new  and  major  modified  sources  in  the 
District  of  Columbia.  The  intended 
effect  of  this  action  is  to  disapprove  the 
District  of  Columbia  regulations  because 
they  do  not  meet  the  requirements  of  the 
Clean  Air  Act.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
OATES:  This  action  will  become  effective 
May  23, 1995  unless  adverse  comments 
are  received  on  or  before  April  24, 1995. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs  (3AT00),  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Che.stnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107  and 
the  District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Ave,  SE., 
Washington,  DC  20020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  addre.ss. 

SUPPLEMENTARY  INFORMATION:  On  June 
21,  1985  and  October  22, 1993,  the 
District  of  Columbia  submitted  a  fonnal 
revision  to  its  State  Implementation 
Plan  (SIP).  Only  the  portions  of  those 
submittals  pertaining  to  the  permitting 
of  new  sources  is  being  addressed  in 
this  rulemaking.  The  SIP  submittal 
being  addressed  consists  of  District  of 
Columbia  Municipal  Regulations 
(DCMR)  Title  20,  Sections  199 
(definitions — only  those  pertaining  to 
the  permitting  of  new  sources),  200, 

201,  202  and  204  (permitting),  and  299 
(reference  to  the  applicability  of 
definitions  in  Section  199). 

The  District  of  Columbia  (the  District) 
is  part  of  the  Washington  D.C.  ozone 
nonattainment  area,  which  includes 
portions  of  Maryland  and  Virginia. 
Washington  D.C.  is  a  nonattainment 
area  classified  as  serious  for  ozone  and 
moderate  for  carbon  monoxide  and,  as 
such,  is  required  to  implement  certain 
requirements  including  those  pertaining 
to  the  permitting  of  major  new  and 
major  modified  sources.  The  Clean  Aii 
Act  required  that  areas  such  as  the 
District  submit  adopted  regulations 
applying  to  the  permitting  of  these 
major  sources  by  no  later  than 
November  15. 1992.  In  addition,  section 
184  of  the  Clean  Air  Act  requires  that 
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areas  located  in  the  ozone  transport 
region,  of  which  the  District  is  a  part, 
submit  a  new  source  review  program 
applicable  to  major  new  and  major 
mc^ihed  sources.  The  Act  defines  major 
sources  in  serious  ozone  nonattainment 
areas  as  those  with  the  potential  to  emit 
greater  than  or  equal  to  50  tons  per  year 
of  VOC  or  NOx  emissions.  Therefore, 
although  section  184  requires  that  areas 
in  the  ozone  transport  region  (OTR) 
define  major  sources  as  those  with  the 
potential  to  emit  greater  than  or  equal  to 
50  TPY  VOC  or  100  TPY  NOx 
emissions,  the  more  stringent  major 
source  threshold  of  50  TPY  for  serious 
ozone  nonattainment  areas  supersedes 
the  OTR  requirement.  The  Act  requires 
that  moderate  carbon  monoxide  (CO) 
nonattainment  areas,  such  as  the 
District,  control  its  new  CO  sources  with 
potential  emissions  greater  than  or  equal 
to  100  TPY  and  its  major  modified 
sources  where  potential  emissions  were 
increasing  by  greater  than  40  TPY.  On 
July  6, 1993,  EPA  made  a  finding  that 
the  District  failed  to  submit  the  required^ 
new  source  review  regulations  and 
started  the  18  month  sanctions  clock 
under  section  179  of  the  Act.  On 
October  22, 1993,  the  District  submitted 
the  required  regulations,  which  were 
subsequently  determined  by  EPA  to  be 
complete  and  stopped  the  sanctions 
clock. 

Summary  of  SIP  Revision 

The  District  of  Columbia  submittals 
include  more  than  the  required 
construction  permitting  program  for 
major  new  and  major  modified  sources 
required  under  section  182  of  the  Act. 
Sections  200,  201,  202,  and  204  of  the 
DCMR  regulations  apply  to  both  major 
and  minor  sources  and  to  sources 
wishing  to  obtain  construction  or 
operating  permits.  Section  299  is  an 
administrative  section  stating  that  the 
definitions  in  Section  199  apply  to 
Chapter  2.  Section  199  contains  the 
definitions  applicable  to  all  of  the 
District’s  regulations.  Those  definitions 
contained  in  Section  199  that  apply  to 
the  permitting  program,  and  which  are 
the  subject  of  this  rulemaking  action, 
are:  actual  emissions,  allowable 
emissions,  begin  actual  construction, 
commence,  complete,  emissions  unit, 
federally  enforceable,  major 
modification,  major  stationary  source, 
modification,  necessary  preconstruction 
approvals  or  permits,  net  emissions 
increase,  new  source,  potential  to  emit, 
shutdown,  significant,  and  stationary 
source.  » 

The  DC  regulations  at  Sections  200, 
201,  202,  and  204  include  a  number  of 
deficiencies  that  make  the  submittal 
unapprovable.  The  two  most  significant 


flaws  are  the  lack  of  public  notice  and 
comment  requirements  for  proposed 
new  sources,  and  the  existence  of  a 
provision  in  the  regulation  that  would 
allow  the  Mayor  to  grant  temporary 
permits  on  a  month  by  month  basis, 
allowing  circumvention  of  the  entire 
NSR  regulation.  The  requirement  for 
providing  public  notice  and  comment 
on  all  major  new  source  and  major 
modified  source  permits  is  contained  in 
40  CFR  part  51.  The  District’s  regulation 
does  not  provide  such  required  public 
notice  and  comment.  These  two  flaws 
alone  are  so  significant  as  to  warrant 
disapproval  of  the  District’s  1985  and 
1993  NSR  SIP  submittals.  The  other 
deficiencies  include  the  lack  of  clarity 
in  requiring  consistency  of  emission 
offsets  with  the  RFP  baseline,  the 
determination  of  the  amount  of 
emission  offsets  required  (separate 
summation  of  VOC  and  NOx  emissions 
for  offset  purposes),  location  of  emission 
offsets,  timing  of  the  enforceability  of 
the  emission  offsets,  creditability  of 
emission  offsets  relative  to  other  Clean 
Air  Act  requirements,  the  definition  of 
stationary  source  as  it  pertains  to 
nonroad  engines,  a  provision  that  allows 
circumvention  of  the  offset  requirement 
(Section  204.9),  and  the  de  minimis 
provisions  of  section  182(c)(6). 

The  District’s  regulations  at  Section 
200.11  also  include  an  exemption  for 
fuel-burning  equipment,  which  has  a 
capacity  of  5  million  or  less  BTU  per 
hour  (mmBTU/hr)  of  heat  input  and, 
which  uses  for  fuel  only  gaseous  fuels 
or  distillate  oils.  This  exemption  is  not 
approvable  because  the  Act,  as  amended 
in  1990,  requires  that  states  with  ozone 
nonattainment  areas  control  major 
sources  of  nitrogen  oxides  (NOx)  as  well 
as  volatile  organic  compounds  (VOCs). 

In  the  District,  a  major  source  of  VOC 
or  NOx  is  defined  as  that  which  has  the 
potential  to  emit  50  tons  per  year  or 
more.  Fuel  burning  equipment  are 
sources  of  NOx  emissions  and  while  an 
individual  piece  of  equipment  with  a 
capacity  of  5  mmBTU/hr  heat  input 
would  likely  not  generate  emissions 
greater  than  50  TPY  potential  emissions, 
a  group  of  such  sources  at  a  single 
facility  could  generate  emissions  over 
the  major  source  size  threshold.  If  the 
District  wishes  to  exempt  any  group  of 
NOx  sources  that  would  be  considered 
major,  it  must  apply  for  and  receive  a 
waiver  under  section  182(f)  of  the  Act. 
EPA’s  guidance  on  the  criteria  for 
approval  of  NOx  exemptions  under 
section  182(f)  is  contained  in  EPA 
documents  including,  “Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f)’’,  December  1993  and 


subsequent  memoranda.  The  District 
has  not  made  a  petition  under  section 
182(f)  but  even  if  it  had,  EPA  could  not 
approve  the  exclusion  of  major  NOx 
sources  from  RACT  requirements  until 
approval  of  such  petition  under  section 
182(f)  were  granted. 

Several  citations  to  the  Clean  Air  Act 
in  Section  204  of  the  DCMR  regulation 
are  incorrect.  Any  updated  references  to 
the  Act,  as  amended  in  1990,  should 
reflect  the  appropriate  provisions 
pertaining  to  new  source  permitting 
program  requirements  in  sections  172, 
173,  and  other  relevant  sections  of  the 
Act. 

The  District  regulations  applicable  to 
major  new  and  major  modified  sources 
also  do  not  contain  the  de  minimis  and 
special  modification  provisions  of 
sections  182(c)  (6),  (7)  and  (8)  of  the  Act. 
These  provisions  apply  to  sources 
locating  in  serious  and  severe  ozone 
nonattainment  areas.  Section  182(c)(6) 
is  a  de  minimis  provision  that  requires 
that  a  source  undergoing  modifications 
determine  whether  those  modifications 
are  major  by  summing  its  net  emission 
increases  over  a  5-year  consecutive 
period,  including  the  calendar  year  in 
which  the  increase  occurred.  If  the  sum 
of  the  emission  increases  exceeds  25 
TPY  over  that  period,  the  modification 
is  considered  major.  Sections  182(c)  (7) 
and  (8)  apply  to  such  sources  that  have 
exceeded  the  25  ton  threshold  but  wish 
to  avoid  the  otherwise  applicable  new 
source  review  requirements.  Section 
182(c)(7)  would  allow  sources  with 
potential  emissions  of  less  than  100  TPY 
to  obtain  1.3  to  1  internal  offsets  to 
avoid  new  source  review,  or  else  to 
install  best  available  control  technology 
(BACT)  instead  of  LAER  technology. 
Section  182(c)(8)  would  allow  sources 
with  potential  emissions  of  more  than 
100  TTY  to  obtain  1.3  to  1  internal 
offsets  in  order  to  avoid  the  installation 
of  LAER  technology.  The  District  must 
adopt  a  regulation  that  reflects  the 
requirements  of  section  182(c)(6)  but 
may  choose  not  to  adopt  the  provisions 
in  sections  182(c)  (7)  and  (8).  The 
consequence  of  simply  adopting  the  de 
minimis  provisions  of  section  182(c)(6) 
but  not  (c)(7)  or  (c)(8)  is  that  the  overall 
effect  would  be  to  make  the  District 
requirements  more  stringent  than  the 
Act.  Since  the  Act  allows  for  state 
regulations  to  be  more  stringent,  this 
would  be  acceptable  to  EPA. 

The  District  regulations  pertaining  to 
major  new  and  major  modified  sources 
also  do  not  clearly  require  that  VOC  and 
NOx  emissions  are  to  be  summed 
separately  to  determine  applicability 
and  the  required  amount  of  emission 
offsets.  In  addition,  emission  offsets  are 
not  explicitly  required  to  be  federally 
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enforceable  prior  to  permit  issuance. 

The  District  must,  at  a  minimum, 
require  that  VOC  and  NOx  emission 
offsets  be  obtained  for  the  same 
pollutant  and  that  these  emission  offsets 
be  made  federally  enforceable  prior  to 
permit  issuance.  The  separate 
summation  of  VOC  and  NOx  emissions 
for  offset  purposes  is  a  required 
clarification.  If  the  District  elects  not  to 
require  the  separate  summation  of  VOC 
and  NOx  emissions  for  applicability 
purposes  and  does  not  permit  the 
netting  of  emissions  in  order  to 
determine  NSR  applicability,  this  would 
be  more  stringent  than  the  federal 
requirements  and  would  be  considered 
acceptable  to  EPA.  If,  however,  the 
District  chooses  to  allow  netting,  a 
separate  summation  of  VOC  and  NOx 
emissions  for  both  applicability  and 
offset  purposes  is  required.  In  addition. 
Section  204.9  of  tbe  District’s  regulation 
appears  to  provide  sources  w'ith  the 
ability  to  circumvent  the  offset 
requirements  in  Section  204.4.  The 
District  must  delete  this  provision. 

The  District  regulation  is  not  limited 
to  a  major  new  or  major  modified  source 
construction  permit  program.  The 
applicability  of  tbe  District  regulation 
(Chapter  2)  includes  major  source 
operating  permits  and  minor  source 
construction  and  operating  permits. 

This  raises  additional  issues  that  do  not 
pertain  to  the  required  submittal  under 
section  182  or  184  of  the  Act.  Submittal 
of  a  major  source  operating  permit 
program  or  a  minor  source  construction 
and  operating  permit  program  is  not  a 
requirement  under  section  182  or  184  of 
the  Act.  Therefore,  lack  or  disapproval 
of  such  submittals  will  not  result  in 
sanctions  under  section  179  pertaining 
to  failure  to  submit  or  adopt  regulations 
required  under  section  182  or  184. 
Likewise,  the  District’s  submittal  of  a 
major  source  operating  permit  program 
or  a  minor  source  construction  or 
operating  permit  does  not  fulfill  the 
District’s  requirement  to  submit  a  NSR 
program  under  sections  182  and  184  of 
the  Act.  It  is  not  and  was  not  the 
District’s  intent  to  submit  the  Section 
200-299  regulation  to  meet  the 
requirements  of  title  V  of  the  Act 
pertaining  to  major  source  operating 
permit  programs.  In  fact,  the  District  has 
subsequently  submitted  a  title  V 
operating  permit  program  for  EPA 
approval.  The  submittal  being  acted  on 
today  is  being  judged  as  to  whether  it 
meets  the  requirements  of  sections  182 
and  184  of  title  I  of  the  Act,  pertaining 
to  a  major  new  and  major  modified 
source  construction  permitting  program, 
not  title  V  requirements.  The  title  V 
submittal  is  not  the  subject  of  today’s 


rulemaking  action.  The  effect  of  this 
rulemaking  action  will  be  to  disapprove, 
also,  the  District  regulation  as  it  pertains 
to  a  major  source  operating  permit 
program  as  the  program  submitted  by 
the  District  does  not  meet  the 
requirements  of  sections  182  and  184  of 
the  Act.  EPA  cannot  approve  a  title  V 
operating  permit  program  in  lieu  of  a 
new  source  review  (major  new  and 
major  modified  source  construction) 
program.  EPA,  however,  encourages  the 
submittal  of  a  minor  source  operating 
permit  program,  separate  from  the  major 
source  construction  permit  program, 
which  would  establish  federally 
enforceable  conditions  for  those  sources 
that  wish  to  remain  minor  sources. 

The  effect  of  this  rulemaking  action 
will  be  to  disapprove,  also,  the  District 
regulation  as  it  pertains  to  minor  source 
construction  and  operating  permits 
because  it  does  not  meet  the 
requirements  of  Part  D  of  Subchapter  I 
of  the  Act.  Submittal  of  a  minor  source 
construction  or  operating  permit 
program  does  not  correct  the 
deficiencies  in  the  major  source 
construction  permit  program,  required 
under  Part  D  of  the  Act.  The  submittal 
addressed  in  this  rulemaking  contains 
provisions  pertaining  to  major  and 
minor  source  construction  permits  and 
major  and  minor  source  operating 
permits  that  are  inextricably 
intertwined.  Since  the  District 
regulation  does  not  meet  Part  D 
requirements,  pertaining  to  a  major 
source  construction  permitting  program, 
EPA  is  proposing  to  disapprove  the 
entire  submittal  as  it  pertains  to 
permitting. 

While  the  District  may  choose  to 
modify  and  submit  a  minor  source 
operating  permit  program  (subject  to  the 
criteria  in  the  June  28, 1989  Federal 
Register  notice)  for  approval  into  the 
SIP,  such  a  submittal  is  not  required 
under  section  182  or  184  of  tbe  Act  and 
the  lack  of  submittal  or  lack  of 
corrections  to  this  operating  permit 
program  is  not  considered  a  deficiency 
under  section  182  or  184  of  the  Act.  Any 
subsequent  submittal  that  the  District 
makes  to  correct  the  deficiencies  in  the 
major  source  construction  permit 
program,  which  is  a  required  submittal 
under  sections  182  and  184  of  the  Act, 
must  clearly  delineate  the  program 
requirements  applicable  to  major  new  or 
major  modified  sources  applying  for 
construction  permits  versus  permitting 
requirements  that  may  be  applicable  to 
minor  sources  or  sources  applying  for 
operating  permits. 

The  requirements  for  a  new  source 
review  construction  permitting  program 
are  contained  in  40  CFR  parts  51  and  52 
and  the  Clean  Air  Act  and  are 


summarized  in  the  accompanying 
technical  support  document.  Any 
subsequent  submittal  that  the  District 
makes  must  meet  the  requirements  of 
the  Act  and  40  CFR  parts  51  and  52  in 
order  to  be  approved  into  the  District 
SIP.  EPA  is  in  the  process  of  updating 
40  CFR  parts  51  and  52  to  reflect  the 
current  requirements  in  the  1990  Clean 
Air  Act  Amendments.  Any  future  NSR 
submittals  from  the  District  will  be 
judged  against  the  federal  requirements 
in  existence  at  the  time  of  the  submittal. 

EPA  is  disapproving  this  SIP  revision 
without  prior  proposal  because  the 
District’s  regulations  contain  such 
significant  flaws  that  the  Agency  views 
this  as  a  clear-cut  decision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  disapprove  the  SIP 
revision  should  adverse  or  critical 
comments  be  filed.  This  action  will  be 
effective  May  23, 1995  unless,  by  April 
24,  1995,  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  Alt  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  oii  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  May  23,  1995. 

Final  Action 

EPA  is  disapproving  the  District  of 
Columbia  Municipal  Regulations  title 
20,  sections  200,  201,  202,  204  and  299 
and  the  associated  definitions  in  section 
199,  pertaining  to  the  permitting  of 
sources.  The  accompanying  technical 
support  document  more  fully  explains 
the  rationale  for  EPA’s  action. 

EPA  is  disapproving  the  District’s 
permitting  regulation  because  it 
contains  deficiencies  that  do  not  meet 
the  requirements  of  section  132(a)(2)(C) 
of  the  CAA,  and,  as  such,  the  rule  does 
not  fully  meet  the  requirements  of  part 
D  of  the  Act.  Under  section  179(a)(2).  kf 
the  Administrator  disapproves  a 
submission  under  section  llO(k)  for  an 
area  designated  nonattainment,  ba.sed 
on  the  submission’s  failure  to  meet  one 
or  more  of  the  elements  required  by  the 
Act,  the  Administrator  must  apply  one 
of  the  sanctions  set  forth  in  section 
179(b)  unless  the  deficiency  has  bei*ii 
corrected  within  18  months;  of  such 
disapproval.  Section  179(b)  provides 
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two  sanctions  available  to  the 
Adntinistrator;  highway  funding  and 
offsets.  The  18  month  period  referred  to 
in  section  179(a)  will  begin  at  the  time 
EPA  publi^es  final  notice  of  this 
di.sapproval.  Moreover,  the  Hnal 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

.5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

EPA’s  disapproval  of  the  State  request 
under  section  110  and  subchapter  1.  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submit^)  does  not  affect  its  state- 
enforceability.  Moreover.  EPA’s 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
numlier  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  january  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  the 
disapproval  of  the  District  of  Columbia 
Municipal  Regulations  Title  20, 

Sections  200,  201,  202,  204,  299  and 
associated  definitions  in  Section  199, 
must  be  filed  in  the  United  States  Court 


of  Appeals  for  the  appropriate  circuit  by 
May  23, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated;  February  17, 1995. 

Stanley  Laskowski. 

Acting  rtegional  Administrator,  Hegion  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  J — District  of  Columbia 

2.  Section  52.472  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 

§  52.472  Approval  status. 
***** 

(0  Disapproval  of  revisions  to  the 
District  of  Columbia  State 
Implementation  Plan,  District  of 
Columbia  Municipal  Regulations 
(DCMR)  Title  20.  Sections  200,  201,  202, 
204  and  299,  pertaining  to  permitting  of 
sources,  and  associated  definitions  in 
Section  199  submitted  on  June  21, 1985 
and  October  22, 1993  by  the  Mayor  of 
the  District  of  Columbia  (1985 
submittal)  and  by  the  Administrator  of 
the  District  of  Columbia  Environmental 
Regulation  Administration  (1993 
submittal).  The  disapproved  regulations 
include  those  applicable  to  major  new 
and  major  modified  sources  wishing  to 
locate  in  the  District.  A  new  source 
review  program  for  such  major  sources 
is  required  under  sections  182  and  184 
of  the  Clean  Air  Act  There  are  many 
deficiencies  in  the  DCMR  permitting 
regulations.  Some  of  these  deficiencies 
are  the  lack  of  public  notice  and 
comment  procedures  for  new  and 
modified  sources  applying  for 
construction  permits,  the  existence  bf  a 
provision  that  allows  the  Mayor  to  grant 
indefinite  1-month  temporary  permits  to 
those  .sources  whose  permits  he/she 


determines  have  been  delayed  because 
of  his/her  office,  the  inclusion  of  a 
major  source  operating  permit  program, 
the  inclusion  of  a  minor  source 
operating  permit  program  that  does  not 
meet  Part  D  requirements  of  the  Act,  the 
exemption  of  certain  fuel  burning 
(nitrogen  oxide  emitting)  sources, 
incorrect  citations  of  the  Clean  Air  Act. 
a  provision  that  allows  circumvention  of 
the  offset  requirement,  and  the  lack  of 
the  de  minimis  special  modification 
provisions  required  in  serious  and 
severe  ozone  nonattainment  areas 
(section  182(c)(6)  of  the  Clean  Air  Act). 


40  CFR  Part  180 

[PP  4F4318/R2118;  FRL-4943-0] 

RIN  2070-nAB78 

Beauveria  Bassiana  Strain  GHA; 
Exemption  From  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Beauveria 
bassiana  Strain  GHA  in  or  on  alfalfa, 
corn,  cotton,  potatoes,  rapeseed, 
safflower,  small  grain  crops,  soybeans, 
sugarbeets,  sunflower,  rangeland, 
improved  pastures,  and  in  meat,  milk, 
or  other  animal  products  from  livestock 
grazed  on  treated  rangeland  or  improved 
pastures  when  applied  to  growing  crops 
in  accordance  with  good  agricultural 
practices.  Mycotech  Corp.  requested  this 
exemption. 

EFFECTIVE  DATE:  March  10. 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  (PP  4F4318/R2118],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW..  Washington.  DC^ 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to;  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
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forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patricia  A.  Cimino,  Biopesticides 
and  Pollution  Prevention  Division 
(7501W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
(703)-308-7035:  e-mail: 
Cimino.Patricia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  13,  1994  (59  FR 
35718),  EPA  issued  a  notice  that 
Mycotech  Corp.,  630  Utah  Drive,  P.O. 

Box  4109,  Butte,  MT  59701,  had 
submitted  pesticide  petition  (PP) 

4F4318  proposing  to  amend  40  CFR  part 
180  by  establishing  a  regulation 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  exempt  from  the 
requirement  of  a  tolerance  the  residues 
of  the  microbial  pest  control  agent 
Beauvaria  bassiana  Strain  GHA  in  or  on 
alfalfa,  corn,  cotton,  potatoes,  rapeseed, 
safflower,  small  grain  crops,  soybeans, 
sugarbeets,  sunflower,  rangeland, 
improved  pastures,  and  in  meat,  milk, 
or  other  animal  products  from  livestock 
grazed  on  treated  rangeland  or  improved 
pastures  when  applied  to  growing  crops 
in  accordance  with  good  agricultural 
practices.  In  the  Federal  Register  of 
February  8,  1995  (60  FR  7543),  EPA 
issued  a  notice  of  amendment  to  PP 
4F4318  to  establish  a  regulation  to 
exempt  from  the  requirement  of  a 
tolerance  residues  of  the  insecticide 
Beauvaria  bassiana  Strain  GHA  in  or  on 
all  raw  agricultural  commodities. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

Beauveria  bassiana  Strain  GHA  is 
naturally  occurring  and  was  originally 
isolated  from  indigenous  grasshoppers. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance  for 
Beauveria  bassiana  Strain  GHA  in  or  on 
rangeland,  improved  pastures,  meat, 
milk,  or  other  animal  products  from 
livestock  grazed  on  treated  rangeland  or 
improved  pastures,  alfalfa,  com, 
potatoes,  rapeseed,  safflower,  small 
grain  crops,  soybeans,  sugarbeets,  and 
sunflower  include  an  acute  oral 
toxicity/pathogenicity  study,  an  acute 
dermal  toxicity  study,  an  acute 
pulmonary  toxicity/pathogenicity  study, 
an  acute  intraperitoneal  toxicity/ 
pathogenicity  study,  and  primary  eye 
irritation  studies. 

The  results  of  these  studies  indicated 
that  the  organism  was  not  toxic  to  test 


animals  when  administered  via  oral, 
dermal,  pulmonary,  or  intraperitoneal 
routes. 

The  active  ingredient  was  not 
infective  or  pathogenic  to  the  test 
animals  in  any  of  the  studies.  Ocular 
lesions  were  observed  in  the  eye 
irritation  study  with  the  technical-grade 
active  ingredient  (TGAI)  and  resulted  in 
a  Toxicity  Category  I  rating.  Minimal 
ocular  irritation  was  observed  in  the  eye 
irritation  studies  done  with  oil-flowable 
and  emulsifiable  suspension  end-use 
product  formulations  indicating  that  the 
lesions  observed  in  the  eye  irritation  test 
done  with  TGAI  may  have  been  due  to 
physical  effects  of  the  TGAI.  Slight  skin 
irritation  persisted  in  test  animals 
treated  with  the  TGAI  resulting  in  a 
Toxicity  Category  III  rating.  There  have 
been  no  reports  of  hypersensitivity 
related  to  the  active  ingredient.  All  of 
the  toxicity  studies  submitted  are 
considered  acceptable. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  use  of  Beauveria 
bassiana  Strain  GHA  on  the  requested 
food  and  feed  commodities  when 
applied  during  the  growing  season  in 
accordance  with  good  agricultural 
practices. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrated  that  this  biological  control 
agent  is  not  toxic  to  humans  by  dietary 
exposure.  No  enforcement  actions  are 
expected  based  on  a  level  of  residues  in 
food.  Therefore,  the  requirement  for  an 
analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  microbial  pest  control 
agent. 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exmeption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue's)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (.58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulator)’  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  ot  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signifitant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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List  of  Snbiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
pests.  Reporting  and  recordkeeping 
requirements. 

Duted;  March  10. 1 995. 

Daniel  M.  Barolo. 

Dirffctor,  Office  of  Pesticide  Progrunis. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  'fhe  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  LI.S.C  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
1}  180.1146,  to  read  as  follows: 

§  180.1146  Baauweria  bassiana  Strain  GHA; 
exomption  from  the  requirement  of  a 
tolerance. 

Beauveria  bassiana  Strain  GHA  is 
exempted  from  the  requirement  of  a 
toleranc:e  in  or  on  aliaifa,  com,  cotton, 
potatoes,  rapeseed,  safflower,  small 
grain  errps,  soybeans,  sugarbeets, 
sunflower,  rangeland,  and  improv’ed 
pastures  and  in  meat,  milk,  or  other 
animal  products  from  iiv'estocJc  grazed 
on  treated  rangeland  or  improv^ 
pastures  w'hen  applied  to  growing  crops 
according  to  good  agricniltural  practicres. 
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40  CFR  Part  180 

[PP  5F4427/R2118;  FRL-4942-8] 

RIN  2070-AB78 

Chlorpyrtfos;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
time-limited  tolerance  for  residues  of 
the  insecticide  chlorpyrifos  lO.Odiethyl 
0(3.5. 6-trich)oro-2-pyridyl) 
phosphorothioate]  in  or  on  the  raw 
agricultural  commodities  oats  and 
barley  when  blended  together  in  a 
mixture  containing  not  more  than  97% 
oats  and  not  less  than  3%  barley. 

General  Mills  requested  this  regulation 
to  establish  the  maximum  permissible 
level  for  residues  of  the  insecticide  in  or 
on  the  commodities. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  24, 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  docniment  control 
number,  |PP  5F4427/R2118],  may  Ik; 


submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protet;tion  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  ‘Tolerance  Petition  Fees”  and 
forwarded  to:  EIPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATKM  CONTACT;  By 
mail:  Dennis  H.  Edwards,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Wa.shington. 

DC  20460.  Office  location  and  telephone 
number:  Rm.  207, 1921  Jefferson  ciavis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
6386;  e-mail: 

Edwards.Dennis@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  8, 1995  (60 
FR  7509),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  General  Mills 
Co.  had  submitted  pesticide  petition 
(PP)  5F4427  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
amend  40  CFR  180.342  by  establishing 
a  tolerance  for  residues  of  the 
insecticide  chlorpyrifos  in  or  on  the  raw 
agricultural  commodity  oats  at  15  ppm, 
provided  that  such  tolerance  applies 
only  to  oats  that  were  treated  post- 
harvest  with  chlorpyrifos  on  or  before 
June  15, 1994;  that  such  tolerance 
applies  only  to  oats  to  be  used  as  animal 
feed  or  as  a  constituent  of  animal  feed; 
that,  notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
presence  of  residues  of  chlorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes;  and  that  such 
tolerance  expires  on  December  ^1, 1996. 

To  ensure  that  the  oats  would  be 
unacceptable  for  human  food 
production.  General  Mills  stated  that 
they  would  be  blended  to  ineJude  not 
less  than  3%  barley  and  97%  oats. 
Arxxirdingly,  the  definition  of  the  raw 
agricultural  commodity  in  the  petition 
was  amended  to  “oats  and  barley  when 


blended  together  in  a  mixture 
containing  97%  oats  and  3%  barley.” 

There  were  two  comments  received  in 
response  to  the  proposed  rule.  General 
Mills  requested  that  the  tolerance 
expression  be  changed  to  specify  a 
minimum  barley  content  and  a 
maximum  oat  content.  EPA  has 
determined  that  the  purpose  of  the 
blending  wrould  continue  to  be  served 
by  this  change  and  has  no  objection  to 
the  request.  The  definition  of  the  raw 
agricultural  commodity  in  the  rule  is 
amended  to  “oats  and  barley  w'hen 
blended  together  in  a  mixture 
containing  not  more  than  97%  oats  and 
not  less  than  3%  barley.” 

The  second  comment  was  received 
from  Michael  A.  Mentuck,  president  of 
Michael  A.  Mentuck  &  Associates,  Inc., 
as  an  interested  party  and  on  behalf  of 
one  of  the  interested  insurance 
companies  to  the  circumstances  of  tlie 
petition.  He  suggested  that  there  is  the 
possibility  that  the  oats  containing 
chlorpyrifos  would  be  acceptable  in 
some  foreign  countries  having 
appropriate  tolerances  that  would  allow 
the  oats  to  be  used  as  human  food,  and 
that  the  potential  for  export  should  be 
investigated.  Alternatively,  he  suggested 
that  the  oats  could  be  limited  to  use  as 
animal  feed  in  this  country  by  spraying 
the  oats  with  a  dye.  thus  eliminating  the 
additional  expense  of  blending  them 
with  barley. 

EPA  has  decided  not  to  modify  the 
proposed  tolerances  as  suggested  by  Mr. 
Mentuck  because  of  enforcement 
concerns  with  his  suggestions.  As  to  his 
export  proposal,  EPA  believes  it  would 
be  difficult  to  ensure  that  the 
adulterated  oats,  while  still  in  shipment 
in  this  country,  would  not  be  diverted 
to  domestic,  human  food  use.  Blending 
the  oats  with  barley  is  a  straightforward 
and  effective  way  of  ensuring  that  the 
oats  will  not  be  used  as  human  food. 

EPA  has  further  concern  about  the  use 
of  a  dye.  Dyes  are  required  for  use  on 
seed  that  is  treated  with  a  pesticide,  the 
dye  being  an  indicator  that  the  seed  is 
only  to  be  used  for  growing  crops,  not 
for  food  or  feed.  To  allow  the  u.se  of  a 
dye  in  the  present  situation  could  cloud 
the  distinction  betw'een  seed  use  and 
food  or  feed  use.  EPA  has  no  supporting 
information  that  the  dyed  oats  would  be 
considered  acceptable  for  feed  use  only 
and  w'ould  not  be  used  as  human  food. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 
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Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  {40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Gerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  ^tion  3(0. 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Elxecutive 
Order,  EPA  has  determined  that  this 


rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 

.the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  16, 1995. 

Stephen  L.  johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority;  21  U.S.C  346a  and  371. 

2.  In  §  180.342,  by  adding  new 
paragraph  (f).  to  read  as  follows: 

§  180.342  ChloipyrHos;  tolerances  for 
residues. 

*  *  *  «  • 

(f)  A  tolerance  of  15  parts  per  million 
is  established  for  residues  of  the 
pesticide  chlorpyrifos  |0,0-diethyl  O- 
(3,5,6-trichloro-2- 

pyridyl)phosphorothioatel  in  or  on  the 
raw  agricultural  commodities  oats  and 
barley  when  blended  together  as  a 
mixture  containing  not  more  than  97% 
oats  and  not  less  than  3%  barley. 

(1)  Such  tolerance  applies  only  to  oati. 
that  were  treated  post-harvest  with 
chlorpyrifos  on  or  before  June  15, 1994. 

(2)  Such  tolerance  applies  only  to  oats 
to  be  used  as  animal  feed  or  as  a 
constituent  of  animal  feed. 

(3)  Notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
presence  of  residues  of  rfilorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes. 

(4)  Such  tolerance  expires  on 
December  31, 1996. 

IFR  Doc.  95-7451  Filed  3-22-95;  12:28  pm) 
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40  CFR  Part  300 
[FRL-5172-71 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Deletion  of  the 
Radium  Chemical  Company  site  from 
the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Radium  Chemical 
Company  site  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  all  appropriate  Hazardous 
Substance  Response  Trust  Fund  (Fund)- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  of  New  York  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  March  24, 1995. 
ADDRESSES:  For  further  information 
contact:  Janet  Cappelli,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway,  20th 
Floor,  New  York,  NY  10007-1866,  (212) 
637-4270. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Radium 
Chemical  Company  site,  Woodside, 
Queens  County,  New  York. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  December 
9, 1994.  EPA  received  no  verbal  or 
written  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.66(c)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
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impede  EPA  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply. 

Dated;  February  24, 1995. 

William  J.  Muszynski, 

Acting  Jiegional  Administrator. 

40  CFR  part  300  is  amended  as 
follows; 

PART  30(>-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(d);  E.O.  11735,  38  FR  21243;  E.O. 

12580,  52  FR  2923;  E.O.  12777,  56  FR  54757. 

Appendix  B  [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Radium 
Chemical  Company  site,  Woodside, 

New  York. 

IFR  Doc.  95-6769  Filed  3-23-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  90 

[GN  Docket  No.  94-90,  FCC  95-98] 

Eligibility  for  the  Specialized  Mobile 
Radio  Services  and  Radio  Services  in 
the  220-222  MHz  Land  Mobile  Band 
and  Use  of  Radio  Dispatch 
Communications 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Report  and  Order 
(Order),  the  Commission  eliminates 
rules  that  prohibit  wireline  telephone 
carriers  from  holding  licenses  in  the 
Specialized  Mobile  Radio  (SMR)  service 
and  the  commercial  220-222  MHz  land 
mobile  band.  The  Order  also  eliminates 
the  prohibition  on  the  provision  of 
dispatch  service  by  cellular  licensees, 
other  licensees  in  the  Public  Mobile 
Services,  and  licensees  in  the  Personal 
Communications  Services  (PCS).  After 
reviewing  the  record,  the  Commission 
finds  that  these  restrictions  no  longer 
serve  the  public  interest  and  should  be 
eliminated. 

EFFECTIVE  DATES:  Sections  22.577  and 
22.901  rule  changes  will  be  effective 


April  24.  1995.  Sections  90.603  and 
90.703  rule  changes  will  be  effective 
March  24. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  McNeil,  Wireless 
Telecommunications  Bureau, 
Commercial  Radio  Division,  (202)  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
GN  Docket  No.  94-90,  adopted  March  7, 
1995  and  released  March  7, 1995.  The 
full  text  of  Commission  decisions  are 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (Room  230),  1919  M 
Street,  N.W.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Washington, 
DC  20037. 

Synopsis  of  the  Report  and  Order 
I.  Background 

1.  When  the  Commission  established 
the  SMR  service  in  1974,  it  elected  to 
prohibit  wireline  telephone  common 
carriers  from  holding  SMR  base  station 
licenses.  The  Commission  has  stated 
that  the  wireline  prohibition  was 
intended  to  ensure  that  the  provision  of 
SMR  service  would  be  available  as  a 
business  opportunity  for  small 
entrepreneurs  and  to  reduce  incentives 
for  wireline  common  carriers  to  engage 
in  discriminatory  interconnection 
practices.  In  1986,  the  Commission 
proposed  to  eliminate  the  SMR 
restriction  after  receiving  several 
requests  from  wireline  carriers  for 
waiver  of  Section  90.603(c),  The 
Commission  observed  that  the  original 
rationale  for  establishing  the  restriction 
may  no  longer  apply.  The  Commission 
subsequently  granted  several 
conditional  waivers  to  wireline  carriers 
seeking  to  acquire  SMR  stations. 

2.  In  1992,  the  Commission 
terminated  the  proceeding  on  grounds 
that  the  record  had  become  stale  and 
stated  that  the  restriction  should  be 
retained  until  the  Commission  could 
more  fully  evaluate  the  competitive 
impact  of  allowing  wireline  providers 
into  the  SMR  marketplace.  The 
Commission  terminated  all  waivers  that 
had  been  previously  granted,  but  gave 
waiver  recipients  an  opportunity  to 
rejustify  their  waiver  grants. 
Southwestern  Bell  Corporation 
(Southwestern  Bell),  Bell  Atlantic 
Enterprises  International  Inc.  (Bell 
Atlantic),  and  US  West  Paging,  Inc.  (US 
West)  filed  requests  to  rejustify  the 
waiver  grants  that  had  been  terminated 
pursuant  to  the  Termination  Order  (57 


Fed.  Reg.  32450  (July  22. 1992)).  In 
addition,  RAM  Mobile  Data  USA 
Limited  (RAM  Mobile),  Cass  Cable  TV, 
Inc.  (Cass  Cable),  and  American  Paging, 
Inc.  (API)  subsequently  have  sought 
waivers  of  the  wireline  prohibition.  The 
Commission  issued  a  public  notice 
requesting  public  comment  regarding 
the  waiver  requests  on  April  12, 1994. 

In  addition.  BellSouth  has  filed  an 
appeal  of  the  Commission’s  Termination 
Order,  which  is  pending  before  the  D.C. 
Circuit. 

3.  In  1991,  the  Commission  adopted 
an  analogous  restriction  for  the  newly 
established  commercial  220  MHz 
service  that  prevents  wireline  carriers 
from  holding  licenses  in  that  service  as 
well.  The  Commission’s  rationale  for 
excluding  wireline  carriers  from  220 
MHz  was  the  same  as  its  original 
rationale  for  excluding  wireline  carriers 
from  SMR  licensing. 

4.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Budget  Act) 
amended  the  Communications  Act  and 
prescribed  comprehensive  regulatory 
changes  for  the  mobile  services 
marketplace.  The  legislative  history  of 
the  Budget  Act  identified  the 
Commission’s  ban  against  wireline 
carriers  holding  SMR  licenses  as  a 
regulation  that  should  be  reviewed  by 
the  Commission.  The  Commission  thus 
proposed  to  eliminate  its  restrictions 
that  prohibit  wireline  telephone 
common  carriers  from  holding  SMR  and 
commercial  220  MHz  licenses  on  the 
grounds  that  the  restrictions  may  no 
longer  be  necessary  and  that 
competition  would  be  promoted  by  their 
elimination. 

5.  At  the  same  time,  the  Commission 
also  proposed  to  eliminate  the 
prohibition  on  the  provision  of  dispatch 
service  by  common  carriers,  including 
cellular  licensees,  other  licensees  in  the 
Public  Mobile  Service,  and  PCS 
licensees.  The  prohibition,  which  was 
originally  enacted  by  Congress  as  part  of 
the  1982  amendments  to  the 
Communications  Act.  prohibited 
common  carriers  licensed  after  January 
1, 1982,  including  all  cellular  licensees, 
from  offering  dispatch  services.  In  the 
Budget  Act,  Congress  retained  the 
statutory  ban,  thus  potentially  applying 
it  to  all  CMRS  providers,  but  granted  the 
Commission  authority  to  repeal  the  ban 
by  regulation  in  whole  or  in  part.  In  the 
Notice  of  Proposed  Rule  Making  (59 
Fed.  Reg.  42563  (Aug.  18. 1994)),  the 
Commission  tentatively  concluded  that 
the  prohibition  was  outdated  and  that 
its  repeal  would  promote  competition. 
Thirty-two  (32)  comments  and  twelve 
(12)  reply  comments  were  filed  in 
response  to  the  proposals  in  this 
proceeding. 
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II.  Discussion 

A.  Licensee  Eligibility  in  SMR  and 
Commercial  220  MHz  Service 

6.  Background.  In  the  Notice,  we 
tentatively  concluded  that  the  SMR  and 
commercial  220  MHz  wireline 
ownership  restrictions  are  no  longer 
appropriate  in  today's  competitive 
mobile  services  marketplace.  As 
described  in  the  Notice,  there  were 
several  reasons  for  this  tentative 
conclusion.  First,  we  observed  that  the 
risk  of  wireline  carriers  being  able  to 
cause  competitive  harm  if  allowed  to 
enter  the  SMR  market  has  diminished  in 
recent  years.  We  indicated  that  the 
breakup  of  AT&T  and  the  rapid 
introduction  of  new  mobile  service 
options  have  combined-to  create  an 
environment  in  which  wireline  carrier 
participation  in  mobile  services  has  the 
potential  to  increase  competition  rather 
than  impede  it. 

7.  In  tne  Notice,  we  also  drew 
comparisons  to  PCS,  noting  that  we 
have  already  concluded  that  wireline 
entry  into  PCS  will  produce  economies 
of  scope  for  that  service,  which  will 
promote  its  rapid  development  and 
yield  a  broader  array  of  PCS  services  at 
lower  costs  to  consumers.  We  indicated 
that  similar  benehts  could  result  from 
allowing  wireline  entry  into  the  SMR 
and  commercial  220  MHz  services. 

8.  We  also  tentatively  concluded  that 
the  restrictions  no  longer  are  necessary 
to  safeguard  against  competitive 
concerns  that  the  LECs  may  (1) 
di.scriminate  in  the  offering  of 
interconnection  to  non-affiliated  SMR 
licensees  or  (2)  use  their  market  power 
in  the  local  exchange  market  to  cross- 
subsidize  SMR  services  and  undercut 
their  competitors.  We  indicated  that 
existing  statutory  and  regulatory 
safeguards  probably  were  sufficient  to 
prevent  LECs  from  engaging  in  these 
discriminatory  activities.  In  p>articular. 
the  Commission  has  found  that, 
pursuant  to  Section  201  of  the 
Communications  Act,  it  is  in  the  public 
interest  to  require  LECs  to  provide 
reasonable  interconnection  to 
commercial  mobile  radio  service 
(CMRS)  providers.  We  also  noted  that 
indep)endent  accounting  and  structural 
safeguards  exist  and  would  apply  to 
wireline  participants  in  the  SMR  market 
to  prevent  cross-subsidization.  We  did, 
however,  seek  comment  on  the 
effectiveness  of  applying  these  existing 
safeguards  to  wireline  carriers  entering 
these  services. 

9.  We  made  additional  observations  as 
well.  We  indicated  that  wireline  entry 
was  unlikely  to  chill  further 
development  of  the  service  since  SMR 
spectrum  has  been  licensed  fully  in 


most  metropolitan  areas.  As  a  result,  we 
stated  that  wireline  entry  into  the  SMR 
service  would  likely  occur  through 
acquisitions  that  are  subject  to 
Commission  review.  Similarly,  we 
reasoned  that  wireline  entry  into 
commercial  220  MHz  likely  would  be 
gradual  and  subject  to  case-by-case 
review  by  the  Commission  as  p>art  of  the 
application  process.  We  also  asked 
whether  commercial  220  MHz  services 
were  sufficiently  disparate  from  any 
LEC  offering  to  make  negligible  any 
ability  these  carriers  might  have  to  exert 
undue  market  power  or  restrain  trade. 
This  was  the  analysis  we  used  to  justify 
LEC  entry  into  narrowband  PCS.  We 
further  noted  that  wireline  participation 
could  promote  opportunities  for 
additional  entry  of  small,  rural 
telephone  companies  and  could  infuse 
new  capital  and  expertise  into  the 
mobile  services  marketplace. 

10.  Also,  while  we  generally 
concluded  that  the  wireline  restrictions 
were  outmoded,  we  questioned  whether 
there  was  any  justification  for 
continuation  of  the  restrictions  for 
either  or  both  of  the  SMR  and 
commercial  220  MHz  services.  Finally, 
we  deferred  consideration  of  whether 
there  was  a  need  to  restrict  cellular 
eligibility  for  SMR  or  commercial  220 
MHz  licensing  pending  a  decision  in  GN 
Docket  No.  93-252  to  impose  a 
spectrum  cap  on  CMRS  providers. 

11.  Comments.  All  but  two 
commenting  parties  support  our 
proposal  to  permit  wireline  telephone 
common  carriers  to  hold  SMR  and 
commercial  220  MHz  licenses.  Many 
commenters  maintain  that  eliminating 
the  restrictions  in  the  SMR  service 
would  facilitate  competition  and  that 
increased  competition  would  thereby 
benefit  consumers  through  lower  prices 
and  expanded  choices.  Commenters  also 
agree  that  our  proposal  is  consistent 
with  our  efforts  to  achieve  regulatory 
symmetry  by  providing  identical 
eligibility  requirements  for  all  CMRS 
licensees.  In  addition,  .several 
commenters  note  that  changes  in  the 
SMR  marketplace  during  the  time  since 
the  service  was  established  eliminate 
the  need  for  wireline  eligibility 
restrictions.  Finally,  commenting  parties 
generally  agree  that  existing  accounting 
and  interconnection  safeguards  will 
adequately  prevent  cross-subsidization 
and  discrimination.  The  Commission 
was  encouraged  to  enforce  these 
existing  safeguards  rigorously. 

12.  Most  parties  who  expressly 
commented  on  commercial  220  MHz 
service  generally  support  lifting  the 
prohibition  on  wireline  entry  for  the 
same  reasons  set  forth  in  support  of 
lifting  the  restrictions  on  wireline  entry 


into  SMR  service.  AMTA,  however, 
opposes  fifing  the  restrictions  at  this 
time.  AMTA  contends  that  the 
commercial  220  MHz  service  is  still  in 
its  infancy,  and  that  its  competitive 
potential  is  largely  unknown. 

13.  SMR  WON  !s  the  only 
commenting  party  to  oppose  lifting  the 
wireline  prohibition  for  both  SMR  and 
commercial  220  MHz  services. 
Specifically,  SMR  WON  expresses 
concern  that  eliminating  the  restriction 
would  harm  traditional  SMR  operators 
that  would  not  be  able  to  compete 
against  the  market  power  of  wireline 
common  carriers.  Moreover,  SMR  WO.N 
alleges  that  existing  safeguards  have 
been  ineffective  in  preventing  wireline 
carriers  from  exercising  their  monopoly 
power  and  financial  strength  to  the 
detriment  of  competition  in  the  cellular 
marketplace.  Therefore,  SMR  WON 
urges  that  no  changes  in  the  w'irline 
restriction  should  be  made  except  as 
part  of  comprehensive  legislation 
addressing  the  monopoly  power  of  the 
LECs. 

14.  Decision.  We  amend  our  rules  to 
permit  wireline  telephone  common 
larriers  to  acquire  SMR  and  commen;ial 
220  MHz  licenses  without  restriction 
and  dismiss  pending  waiver  requests  as 
moot.  Eliminating  the  wireline 
prohibition  is  likely  to  yield  substantial 
public  benefits.  Commenters  echoed  our 
view  that  permitting  wireline  common 
carriers  to  acquire  SMR  and  commercial 
220  MHz  licenses  will  allow  the 
realization  of  significant  economies  of 
scope  and  provide  a  new  source  of 
capital  that  will  yield  a  broader  array  of 
services  at  lower  costs  to  consumers. 
Repealing  the  wireline  prohibition  also 
will  stimulate  competition  and  promote 
opportunities  for  additional  entry  of 
numerous  small  wireline  carriers, 
particularly  in  rural  areas,  in  addition  to 
the  large  wireline  carriers.  Moreover,  w'e 
note  that  the  record  supports  our  view 
that  changes  in  the  wireless 
marketplac-e,  including  our  efforts  to 
achieve  regulatory  symmetry  among 
comparable  mobile  services,  obviate  the 
need  for  the  wireline  restrictions. 
Finally,  we  believe  that  existing 
regulatory  safeguards  w'ill  prevent 
wireline  common  carriers  from  engaging 
in  anti-competitive  conduct. 

15.  We  expect  that  wireline 
participation  in  the  provision  of  SMR 
and  commercial  220  MHz  services  will 
benefit  the  consumer.  Specifically, 
allowing  LECs  to  participate  in  SMR 
and  commercial  220  MHz  services  will 
likely  produce  significant  economies  of 
scojje  by  allowing  wireline  carriers  to 
combine  related  services  so  that  they 
may  be  provided  at  less  cost  than 
providing  them  separately.  We  expect 
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that  because  of  their  existing  wireline 
infrastructure,  LECs  w’ill  be  likely  to 
achieve  technical  efficiencies  in 
spectrum  use  that  will  result  in  lower 
costs.  Such  economies  can  promote 
more  rapid  development  of  technology 
and  yield  a  broader  range  of  services  at 
lower  costs  to  consumers. 

16.  We  expect  that  wireline  entry  also 
will  benefit  competition  by  providing  an 
additional  source  of  capital  and 
expertise  in  the  mobile  services 
marketplace.  Allowing  wireline  entry 
will  give  SMR  providers  the  ability  to 
draw  upon  this  capital  and  expertise  as 
they  move  from  stand-alone  analog  to 
wide-area  networks.  Despite  AMTA’s 
opposition,  we  reach  a  similar^ 
conclusion  with  respect  to  participation 
by  wireline  carriers  in  the  commercial 
220  MHz  service.  We  observe  that 
access  to  the  capital  and  technical 
expertise  of  wireline  carriers  may  be 
important  to  the  commercial  220  MHz 
service  at  its  critical  stage  of 
technological  development.  SNET  notes, 
for  example,  that  wireline  carriers  can 
“quickly  allocate  resources,  including 
existing  infrastructure,  into  wireless 
services  that  will  speed  the  deployment 
of  services,  produce  innovative  service 
offerings,  promote  competition  and 
produce  competitive  rates  for 
consumers.”  We  also  note  that 
commercial  220  MHz,  like  PCS,  is  a 
new,  developing  service,  and  we  have 
elected  to  allow  wireline  carriers  to 
participate  fully  in  both  the  narrowband 
and  broadband  PCS  services.  Moreover, 
we  observe  that  commercial  220  MHz 
service  resembles  narrowband  PCS  in 
that  it  is  a  two-way,  narrowband  service 
that  is  technically  distinct  from  other 
service  offerings  provided  by  LECs.  In 
the  Narrowband  PCS  First  Report  and 
Order  [59  FR  9100  (Feb.  25, 1994)),  we 
concluded  that  the  dissimilarity 
between  narrowband  PCS  and  LEC 
service  offerings  provided  additional 
justification  for  allowing  wireline  entry. 
We  conclude  that  the  same  rational 
supports  our  conclusion  with  respect  to 
commercial  220  MHz  service. 

17.  Wireline  participation  also  could 
promote  opportunities  for  additional 
entry  of  small  entrepreneurs,  such  as 
rural  telephone  companies,  in  the  SMR 
service.  As  the  record  in  this  proceeding 
suggests,  small  wireline  carriers  in  rural 
communities  are  well  positioned  to 
provide  SMR  and  commercial  200  MHz 
services  in  areas  that  presently  are 
unserved  or  underserv'ed.  Eliminating 
the  wireline  restrictions  would  allow 
these  providers  to  offer  cost-effective 
services  to  rural  customers  by  building 
on  their  existing  infrastructure  and 
presence  in  the  market.  We  disagree 
with  SMR  WON’s  allegation  that 


wireline  participation  would  impede 
competition,  especially  in  rural 
communities.  As  commenters 
(including  rural  telcos)  point  out, 
wireline  entry  will  bring  new  or 
additional  SMR  services  to  underserved 
rural  areas,  not  merely  replace  existing 
small  SMR  operators.  Additional 
opportunities  for  small  business  entry 
into  the  SMR  business,  including 
participation  by  small  LECs,  are  being 
considered  as  part  of  the  commission’s 
competitive  bidding  proceeding.  SMR 
WON  erroneously  suggests  that  our 
reference  to  our  efforts  to  help  small 
businesses  successfully  compete  at 
auctions  reveals  that  our  real  motivation 
for  permitting  wireline  entry  is  to  raise 
more  funds  at  auction.  Rather,  we  repeal 
the  wireline  prohibition  because  the 
record  overwhelmingly  indicates  that 
wireline  participation  would  serve  the 
public  interest  by  promoting 
competition,  lowering  costs,  and 
expanding  consumer  choice.  Moreover, 
we  note  that  Congress  specifically 
prohibits  us  from  exercising  our  auction 
authority  for  the  primary  purpose  of 
raising  revenues. 

18.  Additionally,  as  we  tentatively 
concluded  in  our  Notice,  the  wireline 
restrictions  are  outmoded  in  view  of 
recent  regulatory  changes  in  the  mobile 
services  marketplace.  The  Budget  Act 
mandated  that  similar  mobile  services 
receive  comparable  regulatory  treatment 
and  divided  all  mobile  services  into  two 
categories,  CMRS  and  private  mobile 
radio  service  (PMRS).  In  our  CMRS 
Second  Report  and  Order  (59  FR  18493 
(April  19, 1994)),  we  concluded  that 
certain  private  mobile  radio  services, 
including  SMR  and  commercial  220 
MHz  licensees,  would  be  subject  to 
reclassification  as  CMRS  if  they  provide 
“interconnected  service.”  To  the  extent 
that  SMR  and  commercial  220  MHz 
licensees  qualify  as  CMRS  providers, 
the  principles  of  regulatory  symmetry 
suggest  that  they  should  be  subject  to 
regulations  similar  to  those  imposed  on 
cellular  carriers,  PCS  licensees  and 
other  CMRS  providers.  Elimination  of 
§§  90.603(c)  and  90.703(c)  thereby 
furthers  our  objective  to  apply  a 
symmetrical,  consistent  set  of 
regulations  governing  CMRS  by 
establishing  identical  wireline  eligibility 
requirements  for  all  CMRS  providers. 

19.  As  we  observed  in  our  Notice,  the 
mobile  services  industry  also  has 
undergone  sub.stantial  changes  that 
obviate  the  need  for  the  wireline 
restrictions.  The  record  shows  that  the 
competitive  concerns  that  led  to  the 
SMR  eligibility  restrictions  are  no  longer 
applicable  in  the  current  competitive 
marketplace.  The  SMR  industry  has 
matured  significantly  since  it  was 


established  in  1974.  As  AMTA  points 
out.  SMR  channels  already  are  in 
service  in  most  large  urban  areas. 
Wireline  carriers  therefore  will  be 
largely  limited  to  acquiring  existing 
businesses,  and  all  such  transfers  would 
be  subject  to  Commission  review.  We 
will  consider  the  competitive  impact  of 
any  transfer  to  a  wireline  carrier  as  part 
of  our  public  interest  determination.  In 
addition,  we  note  that  wireline  SMR 
acquisitions  will  be  subject  to  our  CMRS 
spectrum  cap,  which  restricts  the 
amount  of  cellular,  broadband  PCS  and 
SMR  spectrum  that  any  one  entity  may 
acquire  in  a  geographic  market.  This 
acts  as  a  competitive  safeguard  by 
limiting  all  wireline  carriers  from 
exerting  undue  market  power  in  these 
services.  Furthermore,  we  observe  that 
the  spectrum  cap  will  also  limit  cellular 
licensees’  ability  to  exercise  market 
power  and  we  therefore  do  not  believe 
that  additional  restrictions  on  cellular 
participation  are  warranted. 

20.  Moreover,  customer  demand  and 
the  desire  to  offer  “seamless” 
communications  services  has  fostered 
the  development  of  wide-area  systems 
in  both  the  800  MHz  and  900  MHz 
band.  Wide-area  licensees  have 
aggregated  spectrum  across  large 
regions,  and  are  poised  to  offer  services 
competitive  with  larger  CMRS 
providers,  such  as  cellular  and  PCS.  For 
these  reasons,  we  are  not  persuaded  by 
SMR  WON’s  argument  that  the  SMR 
market  is  still  relatively  immature. 

These  systems  do  not  continue  to 
require  the  same  degree  of  regulatory 
nurturing  that  may  have  been 
appropriate  during  the  early  days  of  this 
service.  In  addition,  we  note  that 
artificial  eligibility  restraints  may 
hinder  the  growth  of  wide-area  systems 
and  their  ability  to  compete  with 
cellular  and  other  CMRS  licensees. 

21.  In  addition,  we  conclude  that 
existing  regulatory  safeguards  are 
sufficient  to  prevent  possible 
discrimination  and  cross-subsidization. 
We  note  that  wireline  telephone 
companies  are  required  to  provide 
reasonable  interconnection  upon 
request.  As  evidence  of  the  infrequency 
of  interconnection  problems,  w'e  are 
unaware  of  any  pending  complaints 
alleging  discriminatory  interconnection 
filed  by  unaffiliated  cellular  providers 
against  w'ireline  carriers  with  cellular 
affiliates.  We  emphasize,  however,  that 
we  agree  with  AMTA  and  ITA/CICS  that 
the  public  interest  is  best  served  by 
strongly  enforcing  our  policies  and 
statutory'  requirements  with  respect  to 
the  interconnection  obligations  of  LECs. 

22.  Additionally,  independent 
accounting  and  structural  safeguards 
exist  to  protect  against  cross- 
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subsidization  of  services  and 
discriminatory  pricing.  In  the  CMRS 
docket,  we  determined  that  our  joint 
cost  and  affiliate  transaction  rules 
would  apply  to  all  CMRS  providers  with 
LEC  affiliates.  These  rules  require  LECs 
to  maintain  procedures  to  separate  the 
costs  of  regulated  activities  from  those 
of  their  activities  that  are  classified  as 
nonregulated  for  federal  accounting 
purposes,  and  to  account  for  their 
transactions  with  their  nonregulated 
affiliates  in  accordance  with  specified 
valuation  methodologies.  Since  most 
SMRs  and  commercial  220  MHz 
licensees  fall  inside  the  CMRS 
definition  (and  are  not  rate-regulated), 
these  existing  and  applicable  accounting 
rules  should  deter  cross-subsidization 
problems.  We  also  note  that  the  largest 
LECs  are  subject  to  price  caps,  which 
provides  additional  assurances  that  no 
cross-subsidization  will  occur.  Finally, 
we  observe  that  the  Commission 
adopted  the  same  approach  concerning 
structural  separations  and  accounting 
safeguards  in  our  PCS  proceeding.  We 
therefore  decline  to  impose  structural 
separation  requirements  in  addition  to 
those  already  imposed  on  certain 
dominant  telephone  carriers  (i.e.,  BOCs) 
that  provide  cellular  service.  We  note, 
however,  that  we  intend  to  enforce  our 
existing  safeguards  vigorously  in  this 
area  and  are  prepared  to  take  additional 
steps,  if  necessary,  to  protect  against 
cross-subsidization  of  services  and 
discriminatory  pricing. 

23.  In  sum,  the  rapid  growth  of  mobile 
services,  regulatory  changes  and 
evolving  competition  in  the  mobile 
services  industry  justify  the  repeal  of 
the  restrictions  on  wireline  telephone 
common  carriers  holding  licenses  in  the 
SMR  and  commercial  220  MHz  services. 
Accordingly,  we  eliminate  these  rules 
today.  In  addition,  we  dismiss  requests 
for  waivers  filed  by  Southwestern  Bell, 
Bell  Atlantic,  US  West,  RAM  Mobile, 
Cass  Cable  and  API.  These  requests  are 
mooted  by  our  decision  to  eliminate  the 
wireline  restriction. 

B.  Common  Carrier  Dispatch  Prohibition 

24.  Background.  In  the  Notice,  the 
Commission  tentatively  concluded  that 
eliminating  the  dispatch  ban  would 
enhance  competition  and  thereby 
provide  consumers  with  greater  choice, 
more  innovative  service  offerings,  and 
lower  prices.  Commenters  were  invited 
to  address  the  competitive 
consequences  of  permitting  all  CMRS 
providers  *  to  offer  dispatch  services.  As 


’  The  Budget  Act  provides  that: 
la)  common  carrier  (other  than  a  person  that  was 
treated  as  a  provider  of  a  private  land  mobile 
service  prior  to  the  enactment  of  the  Omnibus 


an  alternative,  however,  the 
Commission  solicited  comment  on 
whether  it  should  delay  repeal  of  the 
rule  until  August  10, 1996  (3  years  from 
the  date  the  Budget  Act  amendments 
became  law),  allow  CMRS  licensees 
(other  than  SMRs)  to  provide  dispatch 
only  on  a  secondary  basis,  or  impose  a 
limit  on  the  amount  of  system  capacity 
that  non-SMR  CMRS  licensees  may 
devote  to  dispatch  service.  The 
Commission  requested  comment  on 
whether  these  measures  were  needed  to 
prevent  any  anti-competitive  impact 
that  may  result  from  participation  by  all 
CMRS  providers  in  the  market,  with 
particular  focus  on  cellular  entry  into 
dispatch.  In  addition,  the  Commission 
requested  comment  on  whether  mobile 
common  carriers  that  are  not  land-based 
(i.e.,  aviation,  marine,  and  mobile 
satellite  licensees  who  provide  common 
carrier  service)  should  be  permitted  to 
offer  dispatch  service.  Noting  that  these 
categories  of  licensees  previously  were 
not  prohibited  from  offering  dispatch 
service  under  Section  332,  we 
tentatively  concluded  that  Congress  did 
not  intend  to  extend  the  dispatch  ban  to 
non-land  mobile  licensees  when  it 
amended  that  section  in  1993.  Instead, 
the  Commission  reasoned  that  Congress 
meant  simply  to  repeat  and  incorporate 
its  old  prohibition  against  common 
carrier  land  mobile  service  providers 
offering  dispatch  service  without 
modification  and  to  give  the 
Commission  authority  to  repeal  the 
prohibition  in  whole  or  in  part. 

25.  Comments.  Most  commenters 
support  our  view  that  eliminating  the 
dispatch  prohibition  would  promote 
competition  in  the  dispatch  service  and 
thereby  provide  customers  with 
expanded  choices  and  lower  prices.  In 
addition,  many  commenters  observ-e 
that  the  dispatch  prohibition  is 
inconsistent  with  our  efforts  to  achieve 
regulatory  symmetry  because  it  allows 
SMRs  to  provide  a  service  that  other 
CMRS  providers,  such  as  cellular 
licensees,  may  not.  Moreover,  several 
commenting  parties  note  that  recent 
technological  improvements  obviate  any 
concern  that  land  mobile  licensees’ 


Budget  Reconciliation  Act  of  1993)  shall  not 
provide  any  dispatch  service  on  any  frequency 
allocated  for  common  carrier  service,  except  to  the 
extent  such  dispatch  service  is  provided  on  stations 
licensed  in  the  domestic  public  land  mobile  radio 
service  before  )anuary  1. 1982.  The  Commission 
may  by  regulation  terminate,  in  whole  or  in  part, 
the  prohibition  contained  in  the  preceding  sentence 
if  the  Commission  determines  that  such  termination 
will  serve  the  public  interest. 

Budget  Act  at  § 6002(b)(2),  47  U.S.C.  332(c)(2). 
Most  CMRS  licensees  are  thereby  prohibited  from 
offering  dispatch  service,  unless  the  Commission 
determines  that  termination  of  this  prohibition  will 
serve  the  public  interest. 


common  carrier  service  obligations 
would  be  compromised  by  the  provision 
of  dispatch  service.  Noting  the 
significant  benefits  that  would  stem 
from  permitting  all  CMRS  licensees  to 
provide  dispat^  services,  most 
commenters  requested  that  the 
Commission  eliminate  the  prohibition 
immediately  and  without  restriction. 

26.  Several  parties,  however,  urged 
the  Commission  to  retain  the  dispatch 
prohibition.  Many  proponents  of  the 
prohibition  argue  that  certain  CMRS 
licensees,  such  as  cellular  providers, 
would  chill  competition  by  forcing 
small  dispatch  providers  out  of  the 
market  through  below-cost  pricing.  To 
the  extent  that  CMRS  licensees  seek  to 
offer  dispatch  service,  commenters 
advocate  that  they  do  so  on  SMR 
frequencies. 

27.  Several  commenters  request  that  if 
we  elect  to  eliminate  the  prohibition,  we 
phase  it  out  on  August  10, 1996  or  allow 
non-SMR  CMRS  licensees  to  provide 
service  only  on  a  secondary  basis.  As  a 
separate  matter,  several  commenters 
request  the  Commission  to  clarify  that 
the  dispatch  prohibition  did  not  extend 
to  non-land  mobile  common  carrier 
licensees. 

28.  Decision.  We  amend  our  rules  to 
permit  all  mobile  service  common 
carriers  to  provide  dispatch  service.^ 

The  record  demonstrates  that  repeal  of 
the  dispatch  ban  will  enhance 
competition  and  thereby  provide 
consumers  with  expanded  choice  and 
lower  prices.  Moreover,  we  agree  with 
commenters  that  retention  of  the  ban  is 
inconsistent  with  our  efforts  to  establish 
a  regulatory  framework  which  provides 
similar  services  with  symmetrical 
requirements.  We  also  note  that  recent 
technological  developments,  including 
digitalization,  have  minimized  any 
concerns  that  using  common  carrier 
spectrum  for  dispatch  would  impair  the 
licensees’  capacity  to  provide  common 
carrier  service  because  digital 
technologies  allow  spectrum  to  be  used 
more  efficiently.  Because  of  the 
significant  public  benefits  that  we 
expect  by  eliminating  the  prohibition, 
we  decline  to  impose  a  sunset  provision 
and  permit  all  CMRS  licensees  to 
provide  dispatch  upon  the  effective  date 
of  these  rule  changes,  and  without 
restriction. 


2  We  note  that  we  are  not  allowing  cellular  and 
other  Part  22  licensees  to  provide  stand-alone 
PMRS  service,  an  issue  that  will  be  resolved  on 
reconsideration  of  our  CMFS  Second  Heport  and 
Order.  See  CMRS  Third  Report  and  Order,  59  Fed. 
Reg.  59945  (Nov.  21, 1994).  Rather,  by  this  action 
we  will  permit  Part  22  licensees  to  provide  non- 
interconnected  dispatch  service,  so  long  as  their 
dispatch  users  also  have  the  ability  to  utilize 
interconnected  service  if  they  choose. 
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29.  In  eliminating  the  dispatch 
prohibition,  we  exj>ect  to  enhance 
competition  by  permitting  new  types  of 
CMRS  providers  to  enter  the 
commercial  dispatch  service.  We 
believe  that  increased  competition  in 
dispatch  service  will,  in  turn,  yield 
significant  public  benefits.  We  note  that 
there  seems  to  be  a  scarcity  of  spectrum 
capacity  available  for  dispatch  service, 
as  users  below  512  MHz  strongly 
supported  the  Commission’s  proposals 
to  make  more  efficient  use  of  the 
spectrum  in  those  bands  and  demand 
exists  for  most  licenses  in  the  800  and 
900  MHz  bands.  Moreover,  we  agree 
with  commenters  that  the  introduction 
of  new  competitors  has  the  potential  to 
lower  costs  to  subscribers,  increase 
availability  of  choices,  and  improve  the 
quality  of  service.  Several  commenters 
maintain  that  allowing  CMRS  providers 
to  provide  dispatch  in  addition  to  other 
mobile  services  will  satisfy  consumers’ 
growing  demand  for  integrated  services 
that  are  customized  to  fit  their 
individual  needs.  AirTouch  notes,  for 
example,  that  its  market  research  reveals 
that  consumers  want  service  packages  to 
include  text  messaging,  vehicle  location, 
alpha-numeric  paging,  fax,  dispatch, 
and  mobile  voice.  In  addition,  we 
observe  that  eliminating  the  dispatch 
ban  may  lower  the  cost  of  multifimction 
equipment  since  a  greater  number  of 
CMRS  licensees  will  be  able  to  proride 
dispatch  service.  Moreover,  as  McCaw 
and  East  Otter  Tail  suggest,  eliminating 
the  dispatch  prohibition  vrill  make 
service  available  in  areas  where  current 
options  are  limited.  In  particular,  we 
expect  that  the  elimination  of  the 
dispatch  prohibition  will  benefit  rural 
communities  by  facilitating  competition 
in  underserved  areas  and  will  allow 
some  rural  subscribers  to  obtain  low- 
cost  dispatch  service  from  a  third-party 
service  provider  for  the  first  time. 

30.  Commenters  seeking  to  retain  the 
dispatch  ban  argue  that  allowing  CMRS 
providers,  particularly  cellular 
licensees,  to  offer  dispatch  services 
actually  would  have  an  anti-competitive 
impact  on  the  dispatch  market.  Noting 
that  cellular  carriers  have  significant 
resources  and  spectrum,  opponents 
claim  that  cellular  carriers  will 
impermissibly  underprice  their  service 
(by  subsidizing  the  dispatch  service 
with  cellular  revenues)  in  order  to  drive 
SMR  operators  out  of  business.  To 
prevent  any  anti-competitive  conduct, 
several  commenters  suggest  that  all 
CMRS  providers  be  required  to  provide 
dispatch  on  frequencies  designated  for 
SMR  service. 

31.  We  are  unpersuaded  that  any 
dispatch  providers  are  likely  to  engage 
in  anticompetitive  conduct.  To  sustain  a 


predatory  pricing  scheme,  a  dispatch 
provider  must  be  able  to  price  its 
services  below  its  own  costs  and  the  , 
costs  of  its  competitors  in  order  to  drive 
competition  out  of  the  market.  The 
dispatch  provider  must  then  raise  its 
prices  above  a  competitive  level  and 
effectively  preclude  potential 
competitors  from  entering  or  re-entering 
the  market.  We  consider  this  possibility 
highly  unlikely  because  the  entire 
CMRS  market  is  expanding,  with  a 
number  of  competitors  expected  to  enter 
the  marketplace  in  the  near  term.  As  a 
result,  the  two  cellular  providers  in  each 
market  are  expected  to  compete  with 
other  CMRS  service  providers, 
including  SMR  and  PCS  licensees,  in 
providing  a  host  of  services  in  addition 
to  dispatch.  These  providers  will  also 
compete  with  private  mobile  radio 
service  (PMRS)  providers,  including 
businesses  that  elect  to  operate  their 
own  systems,  in  the  provision  of 
dispatch  service.  It  is  therefore  unlikely 
that  cellular  carriers  would  benefit  by 
engaging  in  any  anticom{)etitive  pricing 
scheme  for  particular  services  in  order 
to  eliminate  competitors.  Rather,  market 
share  likely  will  be  based  on  quality, 
price,  and  the  availability  of  other 
service  options  to  satisfy  a  customer’s 
individual  needs.  We  note,  however, 
that  we  will  continue  to  study  the 
dispatch  market  carefully  and  can  take 
appropriate  enforcement  action  if 
licensees  engage  in  anticompetitive 
conduct.  Moreover,  we  observe  that  the 
Department  of  Justice  also  has  authority 
to  take  enforcement  action  against 
carriers  that  engage  in  predatory  pricing. 

32.  We  also  do  not  believe  that 
limiting  dispatch  service  to  SMR 
frequencies  would  be  an  efficient  use  of 
spectrum.  To  the  extent  that  any  CMRS 
providers  have  excess  spectrum,  we 
want  to  encourage  them  to  develop 
innovative  uses  for  it  that  are  responsive 
to  consumer  demand,  including 
dispatch  service.  Moreover,  restricting 
dispatch  service  to  SMR  frequencies 
would  limit  competition  by  creating  an 
artificial  scarcity  of  spectrum  available 
to  provide  dispatch  service. 

33.  Permitting  all  CMRS  licensees  to 
provide  dispatch  service  also  is 
consistent  with  our  efforts  to  achieve 
regulatory  symmetry  among  comparable 
services.  As  many  commenters  point 
out,  the  dispatch  prohibition  allows 
SMR  licensees  to  offer  services  that  its 
CMRS  com{)etitors  cannot.  Elimination 
of  the  dispatch  prohibition  will  help  to 
equalize  the  regulatory  requirements 
applicable  to  all  mobile  service 
providers  by  allowing  competing 
operators  to  offer  the  same  portfolio  of 
service  options  and  packages.  This 
result  is  required  by  Congress’  mandate 


that  comparable  mobile  services  receive 
similar  re^latory  treatment. 

34.  In  addition,  we  note  that  recent 
technological  developments  undermine 
the  original  justification  for  the  dispatch 
prohibition.  When  Congress  adopted  the 
dispatch  prohibition,  it  sought  to  ensure 
that  common  carriers  did  not  misuse 
frequencies  by  devoting  them  to 
dispatch  use.  The  development  of  new 
technologies,  including  digitalization, 
have  minimized  any  concerns  that  using 
common  carrier  spectrum  for  dispatch 
would  impair  the  licensees’  capacity  to 
provide  common  carrier  service  because 
digital  technologies  allow  spectrum  to 
be  used  more  efficiently.  Moreover,  the 
mobile  services  marketplace  will  ensure 
that  spectrum  is  not  used  inefficiently 
for  dispatch  service  if  consumer 
demand  demonstrates  that  alternative 
uses  are  more  desirable. 

35.  Because  of  the  significant  public 
benefits  that  we  expect  by  eliminating 
the  prohibition,  we  decline  to  impose  a 
sunset  provision  and  permit  CMRS 
licensees  to  provide  dispatch  without 
restriction.  We  agree  with  commenters 
that  establishing  a  sunset  period  would 
delay  the  introduction  of  new 
competition  without  providing  any 
benefit  to  consumers.  Commenters 
favoring  a  sunset  period  maintain  that 
they  need  an  opportunity  to  adjust  to 
common  carrier  obligations  without 
disruption  by  new  competitors.  We 
note,  however,  that  our  intent  in 
establishing  the  three-year  transition 
period  was  to  provide  private  carriers 
that  will  be  reclassified  as  CMRS  an 
opportunity  to  prepare  for  new 
regulatory  requirements,  not  to  shield 
them  from  new  sources  of  competition. 
We  are  unpersuaded,  therefore,  that  a 
sunset  provision  is  needed  to  protect 
SMR  licensees.  Moreover,  we  observe 
that  to  the  extent  that  non-SMR  CMRS 
licensees  will  need  to  construct  or 
modify  their  systems  before  they  will  be 
able  to  offer  dispatch  services,  SMR 
providers  will  have  an  opportunity  to 
adjust  to  new  competitors.  We  also 
decline  to  limit  non-SMR  CMRS 
licensees’  participation  to  providing 
dispatch  on  a  secondary  basis.  There  is 
no  evidence  in  the  record  that 
restricting  their  participation  in  this 
manner  would  provide  any  benefit  to 
consumers. 

III.  Procedural  Matters 

36.  Final  Regulatory  Flexibility 
Analy'sis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice.  Written 
comments  on  the  IRFA  were  requested, 
although  none  were  received.  The 
Commission  has  prepared  the  following 
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Final  Regulatory  Flexibility  Analysis 
(FRFA)  of  the  expected  impact  of  the 
proposed  rule  changes  on  small  entities. 

I.  Reason  for  Action.  This  Report  and 
Order  eliminates  the  restrictions 
contained  in  Sections  90.603(c)  and 
90.703(c)  of  the  Commission’s  rules  that 
prohibit  wireline  telephone  common 
carriers  from  holding  licenses  in  the 
SMR  service  and  commercial  220  MHz 
band.  The  Report  and  Order  also 
permits  all  CMRS  providers  to  offer 
dispatch  service  in  competition  with 
SMR  systems.  The  record  in  this 
proceeding  demonstrates  that  these 
restrictions  are  no  longer  necessary  and 
should  be  repealed. 

II.  Objectives.  The  Commission 
intends  to  promote  competition,  growth 
and  innovation  at  a  time  when  the 
mobile  services  marketplace  is 
undergoing  regulatory  changes. 

III.  Legal  Basis.  The  action  is 
authorized  under  Sections  3(n),  4(i), 
303(r),  332(c)  and  332(d)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  153(n),  154(i) 
and  303(r),  332(c)  and  332(d). 

IV.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  None. 

V.  Federal  Rules  Wnicb  Overlap, 
Duplicate  or  Conflict  With  Rules.  None. 

VI.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved. 

Many  small  entities  could  be  affected  by 
the  rule  changes  contained  in  the  Report 
and  Order.  We  expect  that  several  small 
entities  will  benefit  by  eliminating  the 
wireline  restrictions  and  dispatch 
prohibition  because  it  will  provide  these 
entities  and  additional  opportunity  to 
participate  in  the  provision  of  these 
services. 

VII.  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
The  Notice  in  this  proceeding  solicited 
comments  on  whether  to  eliminate  the 
wireline  eligibility  restrictions  and  the 
dispatch  prohibition.  No  significant 
alternatives  were  presented  in  the 
comments. 

37.  Ordering  Clauses.  Accordingly,  IT 
IS  ORDERED,  that  Part  22  of  the 
Commission’s  Rules  ARE  AMENDED  as 
set  forth  below  and  are  effective  April 
24, 1995.  It  is  further  ordered  that  Part 
90  of  the  Commission’s  Rules  are 
amended  as  set  forth  below  and  are 
effective  upon  March  24, 1995. ^ 

38.  It  is  further  ordered  that  the 
Petitions  for  Waiver  filed  by 


3  VVe  note  that  the  Administrative  Procedure  Act 
allows  the  rules  to  become  effective  immediately 
because  we  are  relieving  a  restriction  rather  than 
imposing  one.  See  5  U.S.C  553(d)(l].  We  believe 
that  it  is  appropriate  for  these  rules  to  take  effect 
immediately  upon  publication  in  the  Federal 
Register  in  light  of  the  pending  requests  for  waiver, 
discussed  infra. 


Southwestern  Bell,  Bell  Atlantic,  US 
West,  RAM  Mobile,  Cass  Cable,  and  API 
are  dismissed  as  moot. 

List  of  Subjects 
47  CFR  Part  22 

Public  mobile  services:  Radio. 

47  CFR  Part  90 

Private  land  mobile  services:  Radio. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Parts  22  and  90  of  Chapter  I  of  Title 

47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  307,  and  332, 

48  Stat.  1066, 1082,  as  amended;  47  U.S.C. 

154,  303,  307  and  332,  unless  otherwise 
noted. 

2.  Section  22.577  is  amended  by 
revising  the  heading,  the  introductory 
text,  the  introductory  text  of  paragraph 

(a)  and  paragraphs  (a)(1),  (a)(2),  (b)  and  ' 
(d),  to  read  as  follows; 

§  22.577  Dispatch  service. 

Carriers  licensed  under  this  subpart 
may  provide  dispatch  service  in 
accordance  with  the  rules  in  this 
section. 

(a)  Installation  without  prior  FCC 
approval.  A  station  licensee  may  install 
or  remove  dispatch  points  for 
subscribers  without  obtaining  prior  FCC 
approval.  A  station  licensee  may  install 
or  remove  dispatch  transmitters  for 
subscribers  without  applying  for 
specific  authorization,  provided  that  the 
following  conditions  are  met. 

(1)  Each  dispatch  transmitter  must  be 
able  to  transmit  only  on  the  mobile 
channel  that  is  paired  with  the  channel 
used  by  the  base  station. 

(2)  The  antenna  of  the  dispatch 
transmitter  must  not  exceed  the  criteria 
in  §  17.7  of  this  chapter  that  determine 
whether  the  FAA  must  be  notified  of  the 
proposed  construction. 
***** 

(b)  Notification.  Licensees  must  notify 
the  FCC  (FCC  Form  489)  whenever  a 
dispatch  transmitter  is  installed 
pursuant  to  paragraph  (a)  of  this  section. 
The  notification  must  include  the  name 
and  address  of  the  subscriber(s)  for 
which  the  dispatch  transmitter  was 
installed,  the  location  of  the  dispatch 
transmitter,  the  height  of  antenna 
structure  above  ground  and  above  mean 


sea  level,  the  channel(s)  used,  and  the 
call  sign  and  location  of  the  base  station. 

***** 

(d)  Dispatch  transmitters  requiring 
authorization.  A  dispatch  transmitter 
that  does  not  meet  all  of  the 
requirements  of  paragraph  (a)  of  this 
section  may  be  installed  only  upon 
grant  of  an  application  for  authorization 
therefor  (FCC  Form  600). 
***** 

3.  Section  22.901  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  22.901  Cellular  service  requirements  and 
limitations. 

***** 

(c)  Dispatch  service.  Cellular  systems 
may  provide  dispatch  service. 

***** 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

4.  The  authority  citation  for  part  90 
continues  to  read  as  follows; 

Authority:  Sections  4,  303,  and  332,  48 
Stat.  1066, 1082,  as  amended;  47  U.S.C.  154, 
303  and  332,  unless  otherwise  noted. 

5.  Section  90.603(c)  is  revised  to  read 
as  follows: 

§90.603  Eligibility. 
***** 

(c)  Any  person  eligible  under  this  part 
and  proposing  to  provide  on  a 
commercial  basis  base  station  and 
ancillary  facilities  as  a  Specialized 
Mobile  Radio  Service  System  operator, 
for  the  use  of  individuals,  federal 
government  agencies  and  persons 
eligible  for  licensing  under  subparts  B, 
C,  D,  or  E  of  this  part. 

6.  47  CFR  90.703(c)  is  revised  to  read 
as  follows: 

§90.703  Eligibility. 
***** 

(c)  Any  person  eligible  under  this  part 
proposing  to  provide  on  a  commercial 
basis,  station  and  ancillary  facilities  for 
the  use  of  individuals,  federal 
government  agencies  and  persons 
eligible  for  licensing  under  subparts  B, 
C,  D,  or  E  of  this  part. 

(FR  Doc.  95-7295  Filed  3-23-95;  8:45  am) 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  64 

[CC  Docket  No.  91-281;  FCC  95-119) 

Calling  Party  Telephone  Number; 
Privacy 

AGENCY:  Federal  Communications 
Commission. 
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ACTION:  Stay  of  effective  date  of  Order 
establishing  final  rule. 

SUMMARY:  This  Order  stays  the  effective 
date  of  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
April  18, 1994,  i^ich  adopted  the 
Commission’s  rules  regarding  privacy 
and  other  requirements  for  Calling  Party 
Telephone  Numbers. 

EFFECTIVE  DATE:  March  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Kimball,  (202)  634-7150, 
Domestic  Services  Branch,  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Order  in 
CC  Docket  No.  91-281,  FCC  95-119, 
adopted  March  17, 1995,  released  March 
17, 1995.  The  item  is  available  for 
inspection  and  copying  during  normal 
hours  in  the  Commission’s  FCC 
Reference  Center  (room  230),  1919  M 
St.,  NW.,  Washington,  D.C.,  or  a  copy 
may  be  purchased  from  the  duplicating 
contractor.  International  Transcription 
Service.  Inc.  (202)  857-3800,  2100  M 
St.,  NW.,  Suite  140,  Washington,  D.C. 
20037,  The  Order  will  be  published  in 
the  FCC  Record. 

Analysis  of  Proceeding 

In  the  process  of  reviewing  petitions 
for  reconsideration  of  the  Commission’s 
Rules  governing  passage  of  Calling  Party 
Number  (CPN)  on  interstate  telephone 
calls,  we  have  decided  on  our  own 
motion  that  the  public  interest  would 
best  be  served  by  temporarily  staying 
effectiveness  of  47  CFR  64.1601  and 
64.1603.  Interested  parties  have 
persuasively  argued  that  no  matter  how 
the  issues  raised  in  the  petition  for 
reconsideration  are  resolved,  and  even  if 
the  Commission  adheres  to  its  original 
decision  in  every  material  respect, 
compliance  will  not  be  possible  by 
April  12, 1995,  the  effective  date 
specified  in  the  March  29, 1994  Report 
and  Order  Further  Notice  of  Proposed 
Rulemaking,  59  FR  18318. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
Sections  1, 4(i)  of  the  Communications 
Act.  47  U.S.C.  1  and  154(i).  that 
effectiveness  of  §§  64.1601  and  64.1603 
of  the  Commission’s  Rules  IS  STAYED 
until  further  notice. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  95-7297  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  94-15;  RM-8411] 

Radio  Broadcasting  Services; 
Ravenswood  and  Elizabeth,  West 
Virginia 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  MediaCom,  Inc.,  reallots 
Channel  291A  from  Ravenswood  to 
Elizabeth,  West  Virginia,  as  that 
community’s  first  local  aural 
transmission  service,  and  modifies 
Station  WRZZ(FM)’s  license 
accordingly.  See  59  FR  10607,  March  7, 
1994.  Channel  291A  can  be  allotted  to 
Elizabeth  in  compliance  with  the 
Commission’s  minimum  distance 
sejjaration  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  291A  at 
Elizabeth  are  39-03—48  and  West 
Longitude  81-23-43.  Since  Elizabeth  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  94-15, 
adopted  March  14, 1995,  and  released 
March  21, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
lousiness  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037. 


It  is  further  ordered  that  this  order  is 
effective  upon  adoption. 

List  of  Sub)ects  in  47  CFR  Part  64 

Calling  party  number  identification. 
Privacy,  Telephone. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
fol  low's; 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  removing  Channel  291A  at 
Ravenswood  and  adding  Elizabeth, 
Channel  291A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-7299  Filed  3-23-95;  8:45  ami 

BILLING  CODE  6712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  94-143] 

Television  Broadcasting  Services; 
Albion,  Nebraska 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule. 

SUMMARY:  This  document  allots  UHF 
Channel  24+  to  Albion,  Nebraska,  in 
order  to  permit  Citadel  Communications 
Co.,  Inc.  to  amend  it  pending 
application  (File  No.  BPCT-930726KH) 
for  Channel  18  at  Albion  to  specify 
operation  on  Channel  24+  without  loss 
of  cut-off  protection.  See  60  FR  91, 
published  January  3,1994.  The  reference 
coordinates  for  Channel  24+  at  Albion, 
Nebraska,  are  41-55-58  and  98-17-23. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  4,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau. 

(202)  776-1654. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  94-143, 
adopted  March  13, 1995,  and  released 
March  21, 1995.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW, 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
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PART  7:^[AMCNDCD1 

T.  The  authority  witatibn  for  Part  73 
continues  to  read  as  follows; 

Authority:. Seas.  303;  48  Stat.,  as  amended. 
1082;  47  U  S^C  154,  as  amended. 

§77.806  [Afnendecq 

2.  Section  77:606(b).the  TV  Table  of 
Allotments  under  Nlebraska,.  is  amended 
by  adding  Channel  24+  at  Albion. 
Federal  Communications  Commission. 

John  A.  Karausosv 

Chief,.  Allocations  Hmnuh  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  96-7298  Filed  3«-23.-95:  8:45  ami 
SLUNG.  CODE  Vt2mi-F 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION* 

48  CFR  Parts  1819  and  1852 
RIN  2700>-AB60 

NASA  Mentor-Protege  Program 
Policies 

AGENCY:  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU),  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final' rule; 


SUMMARVrThe  Final  rule  estoblishes 
NASA’s  policy  on  itSiMentor-Ptotege 
Program.  Witii  respect  to  prime 
contractors,  it  deffnes  eligibility  for 
participation,  allowable  developmental 
assistance  measures  that  will  enhance 
the  capabilities  of  Socially  and 
Economically  Disadvantaged  Businesses 
to' perform  NASA  contracts  and 
subcontracts,  and  incentives  for 
program  participation.  Further,  it 
defines  the  transportability  of 
subcontracting  goal  credit  features  from 
the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
Contractors.  However,  the  effectiveness 
of  a.  mentor  under  the  NASA  Program 
will  be  evaluated  by  the  measurable 
amount  of  developmental  assistance 
provided  under  NASA  contracts. 
Participation  in  the  program  is 
voluntary. 

EFFECTIVE  DATEr  March  24. 1995. 

ADDRESSES:  NASA.  Office  of  Smalt  and 
Disadvantaged  Business  Utilization. 
NASA  Headquarters,  (Code  K), 
Washin^on,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:: 

Ms.  Rae  C.  Mbrtel,  Telephone:  (’202) 
358-2088 


SUPPLEMENTARY  INFORMATION: 

Background. 

NASA  published  a  Proposed:  Rule  on 
February  9;  amensling:  the  NASA 
FAR  Supplement  to  implement  a 
Mentoc-Pcotege  Program^  Hhving 
reviewed:  the- public  comments  on  the 
Proposed.  Rule,  NASA  is.  publishing,  this 
Final  Rule  with  certain  changes  to  the 
provisions,  set  forth,  in  the  Proposed 
Rule.  Many  of  the  Comments 
represented,  editorial  recommendations 
or.  affirmations  for  the  program..  Also,  a: 
number  of  comments  were  duplicative 
on  subject  matter.  However,  the 
underlying,Mentor-Protege  policy  has 
not  been  significantly  altered  as  a  result 
of  changes- made  in  response  to 
comments.  The  most  suggesti  ve 
comments  and  their  disposition  are 
discussed  in  the  preface  of  this  Final. 
Rule.  This  Final  Rule  serves  as  the 
regulatory,  basis  for  the  Mentor-Protege 
Program  provisions.  For  the  pilot  phase 
of  the  program,  Mentor-Protege 
applications  and  activity  are  limited  to 
cost-plus-award-fee  contracts.  The 
concept  for  the  NASA  Mentor-Protege 
Program  includes,  the  establishment  of  a 
Prime/Subcontcactor  relationship 
between  the  mentor  and  protege  firm..  In 
the  role  of  subcontractor,  the  protege 
will  contribute  to  the  contract  efforts; 
however,  to  enhance  contractual 
performance,  the  protege  will  receive 
developmental  assistance,  as  described 
in  section  1819.7214,  from  the  prime 
contractor  mentor  firm. 

For  consistency  with.  Section  7105  of 
the  Federal  Acquisition  Streamlining 
Act,  Public  Law  IG3-355,  the  categories 
of  eligible  entities  defined  in  section 
1819.7202  of  the  final  rule  include 
“Small  Disadvantaged  Busines.ses, 
Historically  Black  Colleges  and 
Universities  and  Minority  Ihstitutions”. 
Throughout  this  final  rule,  these 
categories  are  collectively  identified  by, 
the  term  "protege”. 

NASA  received  two  hundred  and 
twenty-seven  comments  in  response  to 
the  Proposed  Rule.  Several  commenters 
suggested  that  NASA  provide  a 
definition  of  “high-tech.”  The  agpncy 
high-tech  definition  is  provided  in 
1819.72QZto  provide  clarity  regarding 
the  Mentor-Protege  Program’s  targeted 
areas  of  contract  activity.  The  Mfentor- 
Protege  Program,  a  key  element  of 
NASA’s  socioeconomic  program,  is 
designed  to  increase  the  participation  of 
the  entities  defined  as  protege  in  the 
agency’s  core  mission.  Many 
commenters  suggested  that  NASA 
modify  the  rule  to  allow  reimbursement 
to  primes  for  expenses  incurred  in 
providing  developmental  assistance  to 
proteges.  The  coverage  in  the  final  mle 


explains  that  expenses  inciirred’  bv 
mentor  firms  fn  providing 
developmental  assistance  to  their 
protege/subcontractors  are  allowable. 

The  language  in  paragraph  1879.7205 
states  that  the  basic  conditibn  for 
Mentor-Protege  requires  a  prime/ 
sulM;onlractor  relationship  between  the 
mentor  and*  protege.  The  costs  will  be 
recognized  as  part' of  enhancing 
contractor  performance  and  are 
allowable  consistent  with  the 
definitions  and  requirenrents  in  FAR 
Part  3  T.  A  large  number  of  commenters 
requested  that  NASA  provide  clarity  in 
the  final  rute  regarding  the  fee 
arrangement  and  the  earning  of  award 
fee.  Future  award  fee  plans  of  NASA 
contracts  will  be  structured  such  that  1'5 
percent  of  the  available  award  fee  is 
allocated  for  Small  Disadvantaged 
Business  Utilization.  Mentor-Ptotege 
will  be  evaluated  under  Small 
Disadvantaged  Utilization  as  a  separate 
element  and  allocated  a  separate  5 
percenter  the  15  percent  to  evaluate  the 
prime’s  performance  in  the  Mentor- 
Protege  Program.  For  purposes  of 
earning  award  fee,  the  Mentor  firm’s 
performance  will  he  evaluated  against 
the  measures  described  in  the  NAS.A 
FAR  Supplement  provisions  at 
1*852.219^7-9.  Many  commenters 
recommended  that  while  NASA 
explains  the  portability  of  credit 
features  from  the  statute  prescribing  Hie 
DOD  Mentor-Protege  Program  that  are 
available  to  NASA  prime  contractors,  no 
provision  has  been  specifically  made  for 
credit  against  SDB  goals  with  a 
multiplier  similar  to  the  DOD  Mentor- 
Protege  Program.  A  multiplier  option  is 
not  included  in  Section  1819.7204  of 
the  NASA  program  since  no  statute  or 
legislation  exists  to  authorize  siu.h  an 
option.  Section  1819.7204  iiu;iudes  only 
the  features  authorized  in  the  statute 
creating  the  DOD  program  that  can  be 
extended  to  civilian  agencies.  A  number 
of  commenters  commended  NASA  for 
including  a  provision  allowing  proteges 
to  have  multiple  mentors.  However,  a 
number  of  commenters  expressed' 
concern  about  this  provision.  Some 
concerns  centered  about  proteges  with 
multiple  mentors  maintaining 
confidentiality:  others  were  concerned 
with  proteges  receiving  conflirtitig 
guidance  from  multiple  mentors.  It  is 
recommended  that  Mentor-Protege 
agreements  contain  some  certification 
regarding  confidentiality  and  non¬ 
disclosure  as  is  routinely  utilized  in 
business  relationships.  Diiring  the 
review  of  Letters  of  Intent  and 
Agreements.  NASA  will  .scnitihize  the 
intended  areas  of  developmental 
assistance  for  duplication  in  certain 


15498 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  /  Rules  and  Regulations 


areas  that  could  lead  to  conflicting 
guidance.  However,  some  duplication 
may  be  unavoidable  but  appropriate  and 
beneficial  from  successful  large 
aerospace  firms.  Several  prime 
contractors  expressed  concern  with  the 
requirement  at  Section  1819.7217  for 
quarterly  reporting.  In  the  final  rule,  the 
reporting  frequency  is  changed  from 
quarterly  to  semi-annual  to  parallel  the 
Standard  Form  294  submission.  Several 
commenters  suggested  that  NASA  delete 
the  provision  encouraging  proteges  to 
submit  reports  because  of  privity  of 
contract:  others  recommended  that  any 
report  from  a  protege  should  be  jointly 
prepared  and  submitted  through  the 
mentor.  This  provision  remains 
unchanged  in  the  final  rule.  The 
language  in  1819.7217(b)  reads  that 
“proteges  are  encouraged  to  submit 
quarterly  reports  on  program  progress  as 
it  pertains  to  the  Mentor-Protege 
agreement.”  While  reporting  is  not 
mandatory  for  protege  firms,  a  self 
evaluation  of  their  progress  under  the 
terms  of  the  approved  agreement  is 
desired  by  the  NASA  OSDBU.  Since  the 
Mentor-Protege  agreement  is  approved 
by  NASA,  a  review  of  progress  against 
that  approved  agreement  will  not  violate 
privity  of  contract.  Several  commenters 
suggested  that  NASA  modify  the  rule  to 
allow  for  flowing  down  program 
participation  to  lower  tier,  large 
business  subcontractors  where  it  makes 
sound  financial  sense.  Because  of 
privity  of  contract  issues  with  the 
mentor  prime  contractors,  no  such 
provision  will  be  included  in  the  pilot 
phase  of  the  Mentor-Protege  Program. 
Several  commenters  suggested  that 
NASA  expand  the  program  to  include  a 
provision  allowing  that  a  protege  may 
be  retained,  and  receive  noncompetitive 
subcontract  awards,  until  it  has  grown 
to  more  than  twice  the  size  of  the  SIC 
code.  Such  provision  cannot  be 
included  without  specific  legislative 
authorization.  Several  commenters 
asked  if  a  mentor  could  make 
noncompetitive  awards  to  any  protege 
subcontractor  with  whom  it  plans  to 
work  or  is  the  mentor  limited  to 
noncompetitive  awards  to  only  those 
protege  firms  which  the  mentor  is 
currently  using  under  its  DOD  Mentor- 
Protege  Program.  NASA  prime 
contractors,  who  are  DOD  mentors,  are 
authorized  to  award  subcontracts 
noncompetitively  under  their  NASA 
contracts  to  the  proteges  which  they  are 
assisting  under  the  DOD  program  in 
accordance  with  Public  Law  101-510, 
Section  831(f)(2).  In  addition,  NASA 
prime  contractors  who  are  also 
approved  mentors  under  the  NASA 
program  may  make  noncompetitively 


awards  to  protege  firms  identified  in 
letters  of  intent  and  approved 
agreements  for  the  NASA  program. 
Several  commenters  recommend  that 
NASA  include  additional  mentor- 
provided  developmental  assistance 
features  that  will  not  be  required  to  be 
paid  back:  property:  rent-ft«e  use  of 
focilities  and/or  equipment:  and 
assignment  of  personnel  to  protege. 
Section  1819.7214  has  been  modified  in 
the  final  rule  to  include  these  features. 
Several  commenters  asked  if  it  is 
NASA’s  intent  that  the  Mentor-Protege 
requirement  may  be  included  as  part  of 
the  evaluation  factors  even  though  a 
prime  contractor  may  not  sign  up  to 
participate  in  the  program.  In  all  NASA 
solicitations  for  full  and  open 
competition.  Small  Disadvantaged 
Business  Utilization  is  a  stand-alone 
evaluation  factor  under  Mission 
Suitability,  which  includes 
consideration  for  Mentor-Protege 
participation.  While  voluntary  and 
better-suited  for  certain  prime 
contractors,  participation  in  the  Mentor- 
Protege  program  may  provide  many 
primes  the  opportunity  to  substantially 
increase  their  subcontracting  activity 
while  also  achieving  other  agency  and 
program  objectives  as  delineated  in 
1819.7207.  All  things  being  equal,  the 
firm  that  proposes  in  compliance  with 
the  Government’s  subcontracting  goals 
and  includes  Mentor-Protege  activity 
will  enhance  its  competitive  position. 
Several  commenters  asked  if  a  NASA 
prime  who  is  currently  a  DOD  mentor 
has  to  apply  and  be  approved  for  the 
NASA  Mentor-Protege  Program.  Any 
firm  that  seeks  to  participate  in  the 
NASA  Mentor-Protege  Program  must 
apply  to  NASA,  see  Section 
1819.7211(a).  The  discussion  at 
1819.7204  only  highlights  the 
portability  of  features  from  the  DOD 
Mentor-Protege  Program  that  extends  to 
NASA  prime  contractors.  This  section 
does  not  address  approved  NASA 
mentors,  only  NASA  contractors  who 
are  approved  DOD  Mentors.  Several 
commenters  sought  clarity  regarding 
measurement  or  definition  of  “good 
faith,”  which  is  what  NASA  mentors 
will  be  held  to  beyond  transferring 
credit  ftx»m  activity  in  the  DOD  activity 
to  NASA  subcontracting  plans.  “Good 
faith”  will  be  measured  by  the  amount 
and  quality  of  developmental  assistance 
provided  by  mentors  from  the  measures 
set  forth  at  1819.7214  and  as  described 
in  the  clause  at  1852.219-79.  A 
discussion  of  this  activity  should  be 
included  in  the  reports  submitted  by  the 
mentor  and  in  the  protege’s  reports,  if 
any.  Several  commenters  suggested  that 
NASA  modify  the  rule  so  that  Mentor- 


Protege  applications  may  be  either 
contract-specific  or  broader  for 
multiple-contract  agreements.  There  is 
no  change  in  the  rule.  Since  the  Mentor- 
Protege  relationship  involves  a  prime/ 
subcontractor  relationship,  the 
application  and  activity  must  be 
contract-specific.  Several  commenters 
asked  if  awards  to  proteges  on  a 
noncompetitive  basis  under  this 
program  will  be  viewed  as  an  adequate 
and  acceptable  justification  for  other 
than  full  and  open  competition.  The 
requirement  for  full  and  open 
competition  for  subcontractors  is  a 
matter  of  regulatory  policy,  not  statute. 
The  Associate  Administrator  for 
Procurement  is  approving  an  exception 
to  this  policy  for  approved  Mentor- 
Protege  agreements.  Several  commenters 
state  that  with  this  voluntary  program 
participation,  NASA  states  that  a  30-day 
notice  should  be  provided  by  either 
party  to  withdraw.  The  commenters 
asked  whether  a  decision  to  dissolve  the 
relationship  that  occurs  during  a 
contract  period  would  impact  the 
amount  of  award  fee  available  to  the 
prime  contractor.  Notwithstanding  the 
30-day  notice  provision  at  1819.7213(h), 
the  requirement  exists  that  agreements 
must  contain  a  plan  for  accomplishing 
the  work  in  progress  should  the 
agreement  be  terminated.  The 
agreement,  containing  this  plan,  must  be 
approved  by  NASA  prior  to 
implementing  the  developmental 
assistance  program.  Approval  of  the 
plan  will  ensure  that  the  technical 
performance  will  continue  satisfactorily 
and  thereby  eliminating  the  possibility 
for  negative  impact  to  ^e  prime.  The 
remaining  major  comments  will  be 
addressed  individually  as  follows.  One 
commenter  stated  that  the  application 
process  indicates  that  the  application  is 
only  for  a  particular  contract  which  the 
contractor  is  currently  performing.  The 
commenter  stated  that  this  would 
appear  to  eliminate  any  Mentor-Protege 
arrangements  which  are  part  of  a 
proposal.  If  a  NASA  prime  is  allowed  to 
propose  a  Mentor-Protege  arrangement 
as  part  of  its  proposal,  the  commenter 
stated  that  the  evaluation  criteria  should 
be  adjusted  for  scoring  the  protege’s 
relevant  experience  and  past 
performance  for  areas  of  work  in  which 
they  are  to  be  mentored.  The  prime 
should  not  be  penalized  for  inclusion  of 
a  less-experienced  protege.  The 
application  process  is  intended  to 
recognize  both  instances — Mentor- 
Protege  under  a  particular  contract 
currently  being  performed  and 
proposals  including  Mentor-Protege 
arrangements.  In  response  to  a 
competitive  cost-plus-award-fee 
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proGuremmt..tiie  contractoc's  proposal 
will  be  subnuitted  in.  accordance  widi 
the  evaluation  methodology  and' 
instructions  set  forth,  in  the  solicitatioa. 
However,  prior  to  proposal  submission 
the  letter  o£  intent  and  the  agreement 
should  be  submitted  to  the  OSDBU  for 
approval.  The  letter  of  intent  and 
08DBU  approved  agreement  should  be 
submitted  as  part  of  the  proposal.  In 
competitive  proposals  that  includte  a 
Mentor-Ptot^e  arrangement,  no 
adjustment  will  be  made  for  scoring  the 
protege’s  relevant  experience  and  past 
performance  since  the  protege’s  record 
should  demonstrate  ability  to  perform 
the  subcontracting  job  outlined  for  a 
such  a  firm.  The  protege’s  performance 
in  non-tradidonal  areas  is  essentially 
guaranteed  by  the  prime’s  commitment 
to  successfully  mentor  said  firm  to 
perform.  In  these  instances,. the  proposal 
should  reflect  details  of  the  Mentor- 
Protege  relationship  as  related  to 
performance  under  the  proposed 
contract  to  provide  an  understanding  of 
the  work  plan  relationship  and  to 
facilitate  a  complete  evaluation  and 
scoring.  This  commitment  and 
performance  by  mentors  form  the  basis 
for  earning  the  associated  fee  dollars. 
One  commenter  requests  clarity 
regarding  the  disposition  ofreportsto  be 
submitted  by  the  NASA  technical 
program  manager.  They  also  seek  clarity 
regarding  the  roles  and  interactions,  of 
the  NASA  Mentor-Protege  program 
manager,  the  NASA  technical  program 
manager,  and  the  contracting  officer  m 
the  award  fee  determination  process. 

The  NASA  Mentor-Protege  program 
manager,  a  senior  official  in  the  NASA 
Headquarters  Office  of  Small  and 
Disadvantaged  Business  Utilization,  has 
direct  authority  for  the  program  and  is 
the  designated  recipient  for  all  required 
reports.  The  NASA  Mentor-Protege 
program  manager  will  submit  quarterly 
reports  to:  the  contracting  officer  for  use 
in  the  semi-annual  award  fee 
determinations  as  a  result  of  monitoring 
activity  and  work  site  reviews.  The 
contractiag  offiGer  is  the  responsible 
NASA  official  with  direct  authority  for 
the  contract.  The' NASA  technical 
program  manager,,  provides  technical 
(liroctLon  and  as  suck  also  provides 
quarterly  evaluations  of  the  contractor’s 
technical  performance  for  the  purpose 
of  semi-annual  fee  determinations. 
Therefore,  die  program  manager  will 
also)  include  in  the  quarterly  reports  an 
assessment  of  the  contractor’s 
perfonnance  in  the  Mraitor-Protege 
Program  as  it  pertains,  to  the  technical 
effort  and  protege  development.  One 
Lomraenter  stated  that  considering 
NASA’s  current  high  SDB  percentage 


goals  included  in  soheitatdons, 
expecting  a  prime  to  exceed  these 
already  fo^  SDB:  percentages  is. 
unrealistic.  Further,  the  contractor  states 
that  if  incentive  eligibility  is.  based  upon 
a  prime  exceeding  the  NASA  df  percent 
goal  (irrespective  of  a  contract’s  SDB 
goal),  then  a  prime  would  consider 
program  participation  as  a  level  of  risk. 
Mentor-Protege  is  independent  of 
establishment  of  SDB  subcontracting 
goals  in  specific  contracts.  The  8 
percent  goal  is  an  agency  goal;  each 
procurement  includes  an  SDB- goal  that 
represents  die  maximum  practical 
opportunity  as  required  by  public  law. 
The  Mentor-Protege  program  represents 
only  one  means  of  increasing  SDB 
participation' — with  emphasis  on  hijgh 
tech  effort.  Program  success  will  be 
determined  by  the  measures  cited  at 
1819.7207.  ^nce  the  Mentor-Protege 
relationship  will  be  contract-specffic, 
the  contractor’s  performance  will  be 
measured  against  negotiated  goals,  the 
Mentor-Protege  agreement,  and  the 
other  factors  cited  in  1819.7206.  A 
commenter  recommended  that  NASA 
delete  provisions  at  1819.7213  (b)  and 
(c),  suggesting  that  there  is  no  privity  of 
contract,  and  substitute  them  with  a 
provision  allowing  for  after-the-fact 
notification.  No  change  is  made  to  these 
subsections.  The  NASA  position  is  that 
advance  notification  along  with  a  work 
plan  for  continuation  of  work  does  not 
affect  privity  of  contract.  One 
commenter  recommended  modification 
in  the  final  rule  such  that  annual 
briefings  of  the  Menlor-Pfotege  Program 
success,  should  be  presented  as  part  of 
the  mentor’s  normal  program  review 
with  the  NASA  Center  it  supports.  The 
NASA  OSDBU  would  be  invited  to 
participation  at  the  center;  the  pertinent 
protege  could,  at  the  mentor’s 
discretion,  be  invited  to  make  their  own 
presentatiom  Rationale:  Mentor-Protege 
reviews  held  as  part  of  a  center’s 
normally-scheduled  program  review 
would  significantly  reduce  cost  to 
NASA  and  contractors  thereby 
maintaining  privity  between  the  mentor 
aadi  the  portage.  Section.  1819.7218  of 
the  Final'  Rule  has  been  changed  to 
include  such  review  in  program 
reviews.  Where  applicable,  separate  • 
reviews  will  be  scheduled  for  other 
contracts  at  the  NASA  work  site.  One 
comments  recommends  that  NASA 
provide  the  mentor  (formally  or 
informally)  with  information  on  any 
deficiencies  noted  in  the  application  so 
that  the  deficdeneiescan  be  quickly 
corrected,  if  the  Mentor  so  chooses.  If 
the  Mentor  does  not  correct  the 
deficiencies  within  a  reasonable  time 
unilaterally  established  by  NASA,  then 


the  applicatiaa  should;  be  denied,  and 
the  whole  process  would  start  over.  A 
commenter  suggested  that  NASA  limit 
application  information  to  two  prior 
years  and  that  NASA  specify  the 
minimum  information  fur  Letter  of 
intent.  The  final  rule  incorporates  both 
recommeiuled  changes  in  section 
1819.7211.  A  commenter  suggested  that 
since  the  proposed  rule  making  does  not 
take  into  account  a  prior  business 
relationship  between  the  mentor  and 
protege,  some  restrictions  should  be 
included  to  pnevent  overlapping 
management  (e.g.  Board  of  Directors), 
and  business  arrangements  such,  as 
partnerships  in  which  the  Mentor  has  a 
direct  financial  interest  in  the  business 
success  of  the  protege  or  can  take  credit 
for  developmental  assistance  which 
would  be  a  part  of  normal  business 
development  for  the  mentor.  Proposed 
Mentor-Protege  agreements  will  be 
disapproved'  where  the  protege  firm’s 
owner  was  a  former  employee  of  the 
proposed  mentor  or  when  the  protege 
firm  itself  represents  an  entity  in  which 
the  mentor  firm  holds  a  financial 
interest  or  ownership.  However,,  mentor 
firms  that  hold  partial  ownership  (up  to 
10%)  of  a  proposed  protege  firm  due  to- 
their  approved  participation  in  the  DOD 
Mentor-Protege  Program  shall  not 
negatively  impact  participation  in  the 
NASA  program. 

Availability  ofNASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  wilt 
become  a  part,  is  codified  in  48  CFR, 
Chapter  18.  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402,  QteGPO 
Subscription  Stock  Number  933-003- 
00000^1.  It  is.  mat  distributed  to  the 
public,  whether  in.  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  ('5  U.S.C  601  et  seq.).  The  Mentor- 
Protege  Program  is  intended  to  have  a 
positive  economic  effect  on  small 
businesses  by  enhancing  their  ability  to 
participate  ia  both  Government  and 
commercial  contracting  entities. 
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List  of  Subjects  in  48  CFR  Parts  1819 
and  1852 

Government  procurement. 

Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1819  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1819  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Subpart  1819.72  is  added  to  read  as 
follows: 

Subpart  1819.72— The  NASA  Mentor- 
Protege  Program 

1819.7201  Scope  of  subpart. 

1819.7202  Definitions. 

1819.7203  Non-affiliation. 

1819.7204  Transportability  of  features  from 
the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
contractors. 

1819.7205  General  policy. 

1819.7206  Incentives  for  prime  contractor 
participation. 

1819.7207  Measurement  of  program 
success. 

1819.7208  Mentor  firms. 

1819.7209  Protege  firms. 

1819.7210  Selection  of  protege  firms. 

1819.7211  Application  process  for  mentor 
firms  to  participate  in  the  program. § 

1819.7212  OSDBU  review  and  approval 
process  of  agreement. 

1819.7213  Agreement  contents. 

1819.7214  Developmental  assistance. 

1819.7215  Obligation. 

1819.7216  Internal  controls. 

1819.7217  Reports. 

1819.7218  Program  review. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

Subpart  1819.72 — ^The  NASA  Mentor- 
Protege  Program 

181 9.7201  Scope  of  subpart 

The  NASA  Mentor-Protege  Program  is 
designed  to  incentivize  NASA  prime 
contractors  to  assist  Small 
Disadvantaged  Business  concerns. 
Historically  Black  Colleges  and 
Universities,  and  Minority  Institutions 
in  enhancing  their  capabilities  to 
perform  NASA  contracts  and 
subcontracts,  foster  the  establishment  of 
long-term  business  relationships 
between  these  entities  and  NASA  prime 
contractors,  and  increase  the  overall 
number  of  these  entities  that  receive 
NASA  contract  and  subcontract  awards. 

1819.7202  Definitions. 

(a)  Historically  Black  Colleges  and 
Universities  (HBCU),  as  used  in  this 
subpart,  means  institutions  determined 


by  the  Secretary  of  Education  to  meet 
the  requirements  of  34  CFR  608.2  and 
listed  therein.  HBCUs  include  any 
nonprofit  research  institution  that  was 
an  integral  pai\of  such  a  college  or 
university  before  November  14, 1986. 

(b)  Minority  Institutions  (Ml),  as  used 
in  this  subpart,  means  institutions 
verified  by  the  Secretary  of  Education  to 
meet  the  criteria  set  forth  in  34  CFR 
637.4.  Mis  include  Hispanic-serving 
institutions  as  defined  by  20  U.S.C. 
1059c(b)(l). 

(c)  Small  Disadvantaged  Business 
concern  (SDB),  as  used  in  this  subpart, 
means  small  business  concerns  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
(as  those  terms  are  used  in  section  8(a) 
of  the  Small  Business  Act  (15  U.S.C. 
637(a)  (5)  and  (6)))  and  small  business 
concerns  owned  and  controlled  by 
women  (see  section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  as 
amended  by  Public  Law  103-355. 

(d)  High-Tech:  As  used  in  this 
subpart,  means  research  and/or 
development  efforts  that  are  within  or 
advances  the  state-of-the-art  in  a 
technology  discipline  and  are  performed 
primarily  by  professional  engineers, 
scientists,  and  highly  skilled  and 
trained  technicians  or  specialists. 

1819.7203  Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  protege  firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  1819.7214  from  such 
mentor  firm  under  the  program.  Neither 
shall  partial  ownership,  up  to  10 
percent  of  a  Department  of  Defense 
(DOD)  sanctioned  Protege  firm  by  its 
DOD  mentor  constitute  affiliation  by 
NASA. 

181 9.7204  T ransportabllity  of  f eatu  res 
from  the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
contractors. 

(a)  In  accordance  with  the  benefits 
authorized  by  the  DOD  Mentor-Protege 
program  (Public  Law  101-510,  Section 
831,  as  amended  by  Public  Law  102- 
190,  Section  814),  a  NASA  contractor 
who  is  also  an  approved  DOD  Mentor 
can  transfer  credit  features  to  their 
NASA  contracts. 

(b)  NASA  prime  contractors,  who  are 
approved  DOD  mentors,  can  award 
subcontracts  noncompetitively  under 
their  NASA  contracts  to  the  proteges 
which  they  are  assisting  under  the  DOD 
program  (Public  Law  101-510,  Section 
831(f)(2)). 

(c)  NASA  prime  contractors  may 
count  the  costs  of  developmental 


assistance  provided  to  proteges  being 
assisted  under  the  DOD  program  toward 
meeting  the  goals  in  their 
subcontracting  plans  under  their  NASA 
prime  contracts  (Public  Law  102-190, 
Section  814).  Limitations  which  may 
reduce  the  value  of  this  benefit  include: 

(1)  Credit  toward  attaining 
subcontracting  goals  is  available  only  to 
the  extent  that  the  developmental 
assistance  costs  have  not  been 
reimbursed  to  the  contractor  by  DOD  as 
direct  or  indirect  costs;  or 

(2)  The  credit  is  available  to  meet  the 
goals  of  a  NASA  subcontracting  plan 
only  to  the  extent  that  it  has  not  been 
applied  to  a  DOD  subcontracting  plan. 
The  same  unreimbursed  developmental 
assistance  costs  cannot  be  counted 
toward  meeting  the  subcontracting  goals 
of  more  than  one  prime  contract.  These 
costs  would  accrue  from  credit  for  the 
multiples  attributed  to  assistance 
provided  by  Small  Business 
Development  Centers,  Historically  Black 
Colleges  and  Universities  and  Minority 
Educational  Institutions. 

(d)  The  features  identified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
point  out  the  portability  of  features  from 
the  DOD  Mentor  Protege  Program  to 
NASA  prime  contractors.  NASA 
mentors  will  be  held  to  show  “good 
faith”  by  providing  actual 
developmental  assistance  beyond 
transferring  credit  from  activity  in  the 
DOD  program  to  NASA  subcontracting 
plans. 

1819.7205  General  policy. 

(a)  Eligible  large  business  prime 
contractors,  not  included  on  the  “Parties 
Excluded  from  Procurement  Program” 
list,  who  have  at  least  one  active 
subcontracting  plan,  and  who  are 
approved  as  mentor  firms  will  enter  into 
agreements  with  eligible  entities  as 
defined  in  1819.7202  as  Proteges  to 
provide  appropriate  developmental 
assistance  to  enhance  the  capabilities  of 
Proteges  to  perform  as  subcontractors 
and  suppliers.  Eligible  small  business 
prime  contractors,  not  included  on  the 
"Parties  Excluded  from  Procurement 
Programs”  list,  and  that  are  capable  of 
providing  developmental  assistance  to 
SDB’s,  may  be  approved  as  mentors.  An 
active  mentor-protege  arrangement 
requires  the  protege  to  be  a 
subcontractor  under  the  mentor’s  prime 
contract  with  NASA. 

(b)  The  pilot  program  has  a  duration 
of  three  years  commencing  from  March 
24,  1995.  During  this  period,  eligible 
mentor  firms,  which  have  received 
approval  by  NASA  to  participate  in  the 
program  pursuant  to  section  1819.7212, 
may  enter  into  agreements  with  protegi' 
firms. 
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(c)  For  the  pilot  phase  of  the  program, 
mentor-protege  activity  will  be  limited 
to  cost-plus-award-fee  contracts. 

(d)  Costs  incurred  by  a  mentor  to 
provide  developmental  assistance, 
technical  or  managerial  assistance 
described  in  section  1819.7214,  are 
allowable. 

1 81 9.7206  Incentives  for  prime  contractor 
participation. 

(a)  During  source  selection,  Mentor- 
Protege  will  be  evaluated  under  SDB 
Utilization  which  is  a  stand-alone 
evaluation  subfactor  under  the  Mission 
Suitability. 

(b)  Under  cost-plus-award  fee 
contracts,  approved  mentor  firms  shall 
be  eligible  to  earn  award  fee  associated 
with  their  performance  as  a  mentor  by 
performance  evaluation  period.  The 
award  fee  plans  of  all  NASA  contracts 
are  structured  such  that  15  percent  of 
the  available  award  fee  is  allocated  for 
Small  Disadvantaged  Business 
Utilization.  Mentor-Protege  performance 
will  be  evaluated  under  Small 
Disadvantaged  Business  Utilization  as  a 
separate  element  and  allocated  a 
separate  5  percent  of  the  15  percent 
award  fee.  For  purposes  of  earning 
award  fee,  the  Mentor  firm’s 
performance  shall  be  evaluated  to 
determine  the  degree  to  which  the 
participation  went  beyond  (exceeded) 
the  negotiated  SDB  goals  commitment. 
Specifically,  the  Mentor  firm’s 
performance  will  be  evaluated  against 
the  criteria  described  in  the  NASA  FAR 
Supplement  provision  at  1852.219-79. 

1819.7207  Measurement  of  program 
success. 

The  overall  success  of  the  NASA 
Mentlor-Protege  program  encompassing 
all  participating  Mentors  and  proteges 
will  be  measured  by  the  extent  to  which 
it  results  in: 

(a)  An  increase  in  the  number,  dollar 
valuti  and  percentage  of  subcontracts 
awarded  to  proteges  by  mentor  firms 
under  NASA  contracts  since  the  date  of 
entry;  into  the  program; 

(b)  An  increase  in  the  number  and 
dollar  value  of  contract  and  subcontract 
awards  to  protege  firms  since  the  time 
of  their  entry  into  the  program  (under 
NASA  contracts,  contracts  awarded  by 
other  Federal  agencies  and  under 
commercial  contracts); 

(c)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  by  its  mentor  firm;  and 

(d)  An  increase  in  subcontracting  with 
protege  firms  in  industry  categories 
where  they  have  not  traditionally 
participated  within  the  mentor  firm’s 
activity 


1 81 9.7208  Mentor  firms. 

(a)  Eligibility. 

(1)  Contractors  eligible  for  receipt  of 
government  contracts; 

(2)  Large  prime  contractors 
performing  under  contracts  with  at  least 
one  negotiated  subcontracting  plan  as 
required  by  48  CFR  (FAR)  19.7;  and 

(^3)  Small  Business  prime  contractors 
that  can  provide  developmental 
assistance  to  enhance  the  capabilities  of 
proteges  to  perform  as  subcontractors 
and  suppliers.  A  small  business  prime 
contractor  performing  under  a  NASA 
contract  that  does  not  contain  a 
negotiated  subcontracting  plan  may 

apply- 

(b)  Mentors  will  be  encouraged  to 
identify  and  select: 

(1)  A  broad  base  of  firms  including 
those  defined  as  emerging  firms  (e.g.,  a 
protege  whose  size  is  no  greater  than  50 
percent  of  the  size  standard  applicable 
to  the  SIC  code  assigned  to  a  contracting 
opportunity);  and 

(2)  Proteges  in  addition  to  firms  with 
whom  they  have  established  business 
relationships. 

(3)  High-Tech  firms  as  proteges. 

1819.7209  Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  An  SDB,  HBCU  or  MI  as  those 
terms  are  defined  in  1891.7202: 

(2)  Certified  as  small  in  the  SIC  code 
for  the  services  or  supplies  to  be 
provided  by  the  protege  under  its 
subcontract  to  the  mentor;  and 

(3)  Eligible  for  receipt  of  government 
contracts. 

(b)  A  protege  firm  may  self-certify  to 
a  mentor  firm  that  it  meets  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section.  Mentor  may  rely  in  good 
faith  on  written  representations  by 
potential  proteges  that  they  meet  the 
specified  eligibility  requirements. 

(c)  Proteges  may  have  multiple 
mentors.  Proteges  participating  in 
mentor-protege  programs  in  addition  to 
the  NASA  program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency’s 
program. 

1819.7210  Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
The  mentor  is  encouraged  to  identify 
and  select  the  types  of  protege  firms 
listed  in  1819.7208(b). 

(b)  Mentor  firms  may  have  more  than 
one  protege. 

(c)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  paragraph  (d)  of  this 
section. 

(d)  Any  protest  regarding  the  size  or 
eligibility  status  of  an  entity  selected  by 


a  mentor  to  be  a  protege  shall  be 
referred  solely  to  the  Associate 
Administrator,  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU),  NASA  for  resolution.  In  its 
discretion,  NASA  may  seek  an  advisory 
opinion  from  the  Small  Business 
Administration. 

1819.721 1  Application  process  for  mentor 
firms  to  participate  in  the  program. 

(a)  Prime  contractors  interested  in 
becoming  a  mentor  firm  must  submit  a 
request  to  the  NASA  OSDBU  to  be 
approved  under  the  program.  The 
application  will  be  evaluated  on  the 
extent  to  which  the  company  plans  to 
provide  developmental  assistance.  The 
information  required  in  paragraph  (b)  of 
this  section  must  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm. 

(b)  A  proposed  mentor  must  submit 
the  following  information  to  the  NASA 
OSDBU: 

(1)  Certification  that  the  mentor  firm 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  they 
are  eligible,  as  of  the  date  of  application, 
for  the  award  of  Federal  contracts; 

(2)  The  cognizant  NASA  contract 
number(s),  type  of  contract,  period  of 
performance  (including  options),  title  of 
technical  program  effort,  name  of  NASA 
Program  Manager  (including  contact 
information)  and  name  of  NASA  field 
center  where  support  is  provided; 

(3)  The  number  of  proposed  Mentor- 
Protege  arrangements; 

(4)  Data  on  all  current  NASA 
contracts  and  subcontracts  to  include 
the  contract/subcontract  number(s), 
period  of  performance,  awarding  NASA 
installation  or  contractor  and  contract/ 
subcontract  value(s)  including  options; 

(5)  Data  on  total  number  and  dollar 
amount  of  subcontracts  awarded  under 
NASA  prime  contracts  within  the  past 
2  years  and  the  number  of  dollar  value 
of  such  subcontracts  awarded  to  entities 
defined  as  proteges. 

(6)  Information  on  the  proposed  types 
of  developmental  assistance.  For  each 
proposed  Mentor-Protege  relationship 
include  information  on  the  company’s 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportunities 
for  the  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  these  entities  are  not 
dominant  in  the  company’s  current 
subcontractor  base;  and 

(7)  A  Letter  of  Intent  signed  by  both 
parties.  At  a  minimum,  the  Letter  of 
Intent  must  include  the  stated 
commitment  that  the  parties  intend  to 
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enter  into  a  mentor-protege  agreement 
under  the  NASA  program,  that  they 
intend  to  cooperate  in  the 
developmental  of  a  suitable 
development  assistance  program  to  meet 
their  respective  needs,  and  that  they 
agree  to  comply  with  the  obligations  in 
section  1819.7215  and  all  oth^ 
provisions  governing  the  program. 

1819.7212  OSD8U  review  and  approval 
process  of  agresmenL 

(a)  The  information  specified  in 
1819.721 1(b)  is  reviewed  by  NASA 
OSDBU.  The  review  by  the  NASA 
OSDBU  will  be  completed  no  ItUer  than 
30  days  after  receipt  by  the  OSDBU. 
NASA  OSDBU  will  provide  a  copy  of 
the  submitted  information  to  the 
cognizant  NASA  technical  program 
manager  and  contracting  officer  for  a 
parallel  review  and  concurrence. 

(b)  If  OSDBU  approves  the 
application,  then  the  mentor 

(1)  Negotiates  agreement  with  the 
protege;  and 

(2)  Submits  an  original  and  two  (2) 
copies  of  the  agreement  to  NASA 
OSroU  for  approval  by  the  NASA 
Mentor-Protege  program  manager,  the 
NASA  technical  program  manager  and 
the  contracting  officer. 

(c)  Upon  agreement  approval,  the 
mentor  may  implement  developmental 
assistance  program. 

(d)  An  approved  agreement  will  be 
incorporated  into  the  mentor’s  contract 
with  NASA,  it  should  be  added  to  the 
subcontracting  plan  in  contracts  which 
contain  such  a  plan. 

(e)  If  OSDBU  disapproves  the 
application,  then  the  mentor  may 
provide  additional  information  for 
reconsideration.  The  review  of  any 
supplmnental  material  will  be 
completed  within  30  days  after  receipt 
by  the  OSE^U.  Upon  finding 
deficiaicies  that  NASA  coitsiders 
correctable,  the  OSDBU  will  notify  the 
mentor  and  request  information  to  be 
provided  within  30  days  that  may 
correct  the  deficiencies. 

1819.7213  Agreement  contents. 

The  contents  of  the  agreement  must 
contain: 

(a)  Names  and  addresses  of  mentor 
and  protege  firms  and  a  point  of  contact 
within  both  firms  who  will  oversee  the 
agreement; 

(b)  Procedures  fcH-  the  mentor  firm  to 
notify  the  protege  firm,  OSDBU  and  the 
contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm’s 
intent  to  voluntarily  withdraw  from  the 
program; 

(c)  Procedures  for  a  protege  finn  to 
notify  the  mmitor  firm  in  wnting  at  least 
30  days  in  advance  of  the  protege  firm’s 


intent  to  voluntarily  terminate  the 
mentor-protege  agreement.  The  mentor 
shall  notify  the  OSDBU  and  the 
contracting  officer  immediately  upon 
receipt  of  such  notice  from  the  protege; 

(d)  A  description  of  the  type  of 
developmental  program  that  will  be 
provided  by  the  mentor  firm  to  the 
protege  firm,  to  include  a  description  of 
the  subcontract  work,  and  a  schedule  for 
providing  assistance  and  criteria  for 
evaluation  of  the  protege’s 
developmental  success; 

(e)  A  listing  of  the  number  and  types 
of  subcontracts  to  be  awarded  to  the 
protege  firm; 

(0  Program  participation  term; 

(g)  Termination  procedures; 

(h)  Plan  for  accomplishing  work 
.should  the  agreement  be  terminated: 
and 

(i)  Other  terms  and  conditions,  as 
appropriate. 

1819.7214  Developmental  assistance. 

The  forms  of  developmental 

assistance  a  mentor  can  provide  to  a 
protege  include: 

(a)  Management  guidance  relating 
to — 

(1)  Financial  management, 

(2)  Organizational  management, 

(3)  Overall  business  management/ 
planning  and 

(4)  Business  development; 

(b)  Engineering  and  other  technical 
a.ssistance; 

(c)  Noncompetitive  award  of 
subcontracts  under  NASA  contracts; 

(d)  Progress  payments  based  on  costs. 
The  customary  progress  payment  rate 
for  all  NASA  contracts  with  small 
disadvantaged  businesses  is  95  perceiU. 
This  customary  progress  payment  rate 
for  small  disadvantaged  businesses  may 
be  used  by  prime  contractors; 

(e)  Advance  payments.  While  a 
mentor  can  make  advance  payments  to 
its  proteges  who  are  performing  as 
subcontractors,  the  mentor  will  only  be 
reimbursed  by  NASA  for  these  costs  if 
advance  payments  have  been  authorized 
in  accordance  with  statute  and 
regulation; 

(f)  Loans: 

(g)  Rent-free  use  of  facilities  and/or 
equipment; 

(h)  Property;  and 

(i)  Temporary  assignment  of 
personnel  to  prot^e  for  purpose  of 
training 

1819.7215  Obligation. 

(a)  Mentor  or  protege  may  voluntarily 
withdraw  from  the  program  as  mutually 
agreed  by  both  mentor  and  protege. 

(b)  Mentor  and  protege  firms  will 
submit  a  "lessons  learnt’’  evaluation  to 
the  NASA  OSDBU  at  the  conclusion  of 


the  pilot  program  period  or  the 
conclusion  of  their  effort,  whichever 
comes  first. 

1819.7216  Internal  controls. 

(a)  The  NASA  OSDBU  will  manage 
the  program.  Internal  controls  will 
established  by  NASA  OSDBU  to  achieve 
the  stated  program  objectives  (by 
serving  as  checks  and  balances  against 
undesired  actions  or  consequences) 
such  as: 

(1)  Reviewing  and  evaluating  mentor 
applications  for  realism,  validity  and 
accuracy  of  provided  information; 

(2)  Reviewing  semi-annual  progress 
reports  submitted  by  mentors  and 
proteges,  if  any,  on  protege  development 
to  measure  protege  progress  against  the 
master  plan  contained  in  the  approved 
agreement. 

(3)  Site  visits  to  NASA  installation 
where  Mentor-Protege  activity  is  on¬ 
going. 

(b)  NASA  may  terminate  Mentor- 
Protege  agreements  if  NASA  determines 
that  such  actions  are  in  NASA’s  interest. 
These  actions  shall  be  approved  by  the 
NASA  OSDBU.  NASA  will  terminate  an 
agreement  or  exclude  a  particular  entity 
by  sending  a  written  notice  to  the 
affected  party  specifying  the  action 
being  tal^  and  the  effective  date  of  tliat 
action.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  Mentor  and  the 
Protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement 
be  terminated  shall  be  submitt^  with 
the  agreement,  as  required  in 
1819.7213(h). 

1819.7217  Reports. 

(a)  Semi-annual  reports  shall  be 
submitted  by  the  mentor  to  the  NASA 
mentor-protege  program  manager, 

NASA  Headquarters  OSDBU,  to  include 
information  as  outlined  in  1819.7206(b). 

(b)  Proteges  are  encouraged  to  submit 
semi-annual  reports,  to  the  NASA 
mentor-protege  program  manager,  on 
program  progress  as  pertains  to  their 
mentor-protege  agreement.  However, 
costs  associated  with  the  preparation  of 
these  reports  will  not  be  reimbursed  by 
the  Government. 

(c)  The  N.^SA  technical  program 
manager  shall  include  an  assessment  of 
the  Prime  Contractor’s  (Mentor’s) 
performance  in  the  Mentor-Protege 
program  in  his  quarterly  ‘Strengths  and 
VVeaknesses’  evaluation  report.  A  copy 
of  these  comments,  as  pertains  to  the 
technical  effort  and  protege 
development,  will  be  provided  to  NASA 
Headquarters  OSDBU  and  the 
Contracting  Officer. 

(d)  The  NASA  mentor- protege 
program  manager  will  submit  semi- 
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annual  reports  to  the  cognizant 
contracting  officer  regarding 
participating  prime  contractor’s 
performance  in  the  program  for  use  in 
the  award  fee  determination  process. 

1819.7218  Program  review. 

At  the  conclusion  of  each  year  in  the 
mentor-protege  program,  the  prime 
contractor  and  protege,  as  appropriate, 
will  formally  brief  the  NASA  mentor- 
protege  program  manager,  the  technical 
program  manager  and  the  contracting 
officer  regarding  program 
accomplishments  as  pertains  to  the 
approved  agreement.  This  review  will 
be  incorporated  into  the  normal 
program  review,  where  applicable.  A 
separate  review  will  be  scheduled  for 
other  contracts  to  be  held  at  the  NASA 
work  site  location. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-77,  NASA 
Mentor-Protege  Program,  in  all 
solicitations  and  contracts  with 
subcontracting  plans  or  in  the  case  of 
small  business  set-asides  exceeding 
$500,000  ($1,000,000  for  construction) 
that  offer  subcontracting  opportunities. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-78, 

Evaluation  of  Prime  Contractor 
Participation  in  the  Mentor-Protege 
Program,  in  all  solicitations  containing 
the  provisions  at  1852.219-77,  NASA 
Mentor-Protege  Program  and  FAR 

52.219- 9,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-79,  Mentor 
Responsibility  and  Evaluation,  in 
contracts  where  the  prime  contractor  is 
a  participant  in  the  NASA  Mentor- 
Protege  Program. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

a.  Sections  1852.219-77, 1852.219- 
78,  and  1852.219-79  are  added  to  read 
as  follows: 

1852.219- 77  NASA  Mentor-Protege 
Program. 

As  prescribed  in  1819.7219(a),  insert 
the  following  provision: 

NASA  Mentor  Protege  Program  (Jan.  1994) 

(a)  Prime  contractors,  including  certain 
small  businesses,  are  encouraged  to, 
participate  in  the  NASA  pilot  mentor-protege 
program  for  the  purpose  of  providing 
developmental  assistance  to  eligible  protege 
entities  to  enhance  their  capabilities  and 
increase  their  participation  in  NASA 
contracts. 


(b)  The  pilot  program  consists  of: 

(1)  Mentor  firms,  which  are  large  prime 
contractors  with  at  least  one  active 
subcontracting  plan  or  eligible  small 
businesses: 

(2)  Protege,  which  are  subcontracting 
under  the  prime  contractor,  include  Small 
Disadvantaged  Business  (SDB)  concerns 
including  women-owned  small  businesses. 
Historically  Black  Colleges  and  Universities, 
and  Minority  Institutions,  as  those  terms  are 
defined  in  NASA  FAR  Supplement 
1819.7202. 

(3)  Mentor-protege  agreements,  approved 
by  the  NASA  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU): 

(4)  Potential  of  payment  of  additional 
award  fee  for  voluntary  participation  and 
successful  performance  in  the  mentor-protege 
program. 

(c)  Mentor  participation  in  the  program, 
described  in  48  CFR  1819.72,  means 
providing  technical,  managerial  and  financial 
assistance  to  aid  proteges  in  developing 
requisite  high-tech  expertise  and  business 
systems  to  compete  for  and  successfully 
perform  NASA  contracts  and  subcontracts. 

(d)  Contractors  interested  in  participating 
in  the  pilot  program  are  encouraged  to 
contact  the  NASA  OSDBU,  Wa.shington,  DC 
20546,  (202)  358-2088,  for  further 
information.  (End  of  clause) 

1852.219- 78  Evaluation  of  Prime 
Contractor  Participation  in  the  NASA 
Mentor  Protege  Program. 

As  prescribed  in  1819.7219(b),  insert 
the  following  provision: 

Evaluation  of  Prime  Contractor  Participation 
in  the  NASA  Mentor-Protege  Program  (DEC 
1994) 

NASA  will  consider  (evaluate)  the 
proposed  participation  and  extent  of 
developmental  assistance  to  be  provided  by 
a  prime  contractor  to  protege  firms  as  an 
approved  Mentor  in  the  NASA  Mentor- 
Protege  Program  under  the  SDB  Utilization 
subfactor  under  Mission  Suitability. 

1852.219- 79  Mentor  Requirements  and 
evaluation. 

As  prescribed  in  1819-7219(c),  insert 
the  following  provision: 

Mentor  Requirements  and  Evaluation  (DEC 
1994) 

(a)  The  purpose  of  the  NASA  Mentor- 
Protege  Program  (s)  is  for  a  NASA  prime 
contractor  to  provide  developmental 
assistance  to  certain  subcontractors 
qualifying  as  proteges.  Eligible  proteges 
include  Small  Disadvantaged  Business 
concerns  including  women-owned  small 
businesses,  Hi.storically  Black  Colleges  and 
Universities,  and  Minority  Institutions,  as 
those  terms  are  defined  in  NASA  FAR 
Supplement  1819.7202. 

(b)  NASA  will  evaluate  the  contractor’s 
performance  through  the  Performance 
Evaluation  process.  The  evaluation  will 
consider  the  following: 

(1)  Specific  actions  taken  by  the  contractor, 
during  the  evaluation  period,  to  increase  the 
participation  of  proteges  as  subcontractors 
and  suppliers; 


(2)  Specific  actions  taken  by  the  contractor 
during  this  evaluation  period  to  develop  the 
technical  and  corporate  administrative 
expertise  of  a  protege  as  defined  in  the 
agreement; 

(3)  To  what  extent  the  Protege  has  met  the 
developmental  objectives  in  the  agreement; 
and 

(4)  To  what  extent  the  firm’s  participation 
in  the  Mentor-Protege  Program  resulted  in 
the  Protege  receiving  competitive  contract(s) 
and  subcontract(s)  from  private  firms  and 
agencies  other  than  the  Mentor. 

(c)  Semi-annual  reports  shall  be  submitted 
by  the  mentor  to  the  NASA  mentor-protege 
program  manager,  NASA  Headquarters 
OSDBU  to  include  information  as  outlined  in 
1819.7206(b). 

(d)  The.  Mentor  will  notify  the  OSDBU  and 
the  contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm’s  intent 
to  voluntarily  withdraw  from  the  program  or 
upon  receipt  of  a  Protege’s  notice  to 
withdraw  from  the  Program; 

(e)  Mentor  and  protege  firms  wilt  submit  a 
“lessons  learned”  evaluation  to  the  NASA 
OSDBU  at  the  conclusion  of  the  pilot 
program  period  or  the  conclusion  of  their 
effort  which  ever  comes  first.  At  the 
conclusion  of  each  year  in  the  mentor- 
protege  program,  the  prime  contractor  and 
protege,  as  appropriate,  will  formally  brief 
the  NASA  mentor-prot^e  program  manager, 
the  technical  program  manager,  and  the 
contracting  officer  during  a  formal  program 
review  regarding  program  accomplishments 
as  pertains  to  the  approved  agreement. 

(f)  NASA  may  terminate  Mentor-Protege 
agreements  and  exclude  Mentor  or  Protege 
firms  from  participating  in  the  NASA 
program  if  NASA  determines  that  such 
actions  are  in  NASA’s  intqrest.  These  actions 
shall  be  approved  by  the  NASA  OSDBU. 
NASA  shall  terminate  an  agreement  by 
delivering  to  the  contractor  a  Notice 
specifying  the  reason  for  termination  and  the 
effective  date.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  mentor  and  the 
protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement  be 
terminated  shall  be  submitted  with  the 
agreement  as  required  in  1819.7213(h). 

(End  of  clause) 

(FR  Doc.  95-7051  Filed  3-23-95;  8:45  am) 
BILLING  CODE  7510-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  501 

Organization  and  Delegation  of  Powers 
and  Duties 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  on  the  organization  of  and 
delegations  of  powers  and  duties  within 
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NHTSA  to  reflect  changes  in  the  titles 
of  two  agency  officials.  The  official 
formerly  known  as  the  Associate 
Administrator  for  Rulemaking  is  now 
the  Associate  Administrator  for  Safety 
Performance  Standards.  The  NHTSA 
official  formerly  known  as  the  Associate 
Administrator  for  Enforcement  is  now 
the  Associate  Administrator  for  Safety 
Assurance. 

EFFECTIVE  DATE:  March  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Nakama.  Office  of  tiw  Chief 
Counsel,  NHTSA,  400  Seventh  Street, 
SW,  Room  5219,  Washington,  DC  20590. 
Ms.  Nakama ’s  telephone  number  is: 

(202)  366-2992. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  revises  the  regulations  on  the 
organization  of  and  delegations  of 
powers  and  duties  within  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  reflect  changes  in  the  titles 
of  two  agency  officials.  The  official 
formerly  known  as  the  Associate 
Administrator  for  Rulemaking  is  now 
the  Associate  Administrator  fw  Safety 
Performance  Standards.  The  official 
formerly  known  as  the  Associate 
Administrator  for  Enforcement  is  now 
the  Associate  Administrator  for  Safety 
Assurance.  Accordingly,  all  references 
in  part  501  to  “Associate  Administrator 
for  Rulemaking”  are  revised  to  read 
“Associate  Adi^nistrator  for  Safety 
Performance  Standards.”  All  references 
in  part  501  to  “Associate  Administrator 
for  Enforcement”  are  revised  to  read 
“Associate  Administrator  for  Safety 
Assurance.’* 

These  amendments  relate  solely  to 
changes  in  titles  of  NHTSA  officials, 
and  have  no  substantive  effect.  As 
matters  relating  to  agency  management, 
they  are  not  covered  by  the  notice  and 
comment  or  the  effective  date 
requirements  of  the  Administrative 
Procedure  Act.  In  addition,  they  are  not 
covered  by  Executive  Order  12866  or 
the  Department  of  Transportation’s 
regulatory  policies  and  procedures. 
Notice  and  the  opportunity  for  comment 
are,  therefore,  not  required,  and  these 
amendments  are  effective  immediately 
upon  puUication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  501 

Authority,  Delegations. 

In  consideration  of  the  foregoing,  49 
CFR  501  is  amended  as  follows: 

PART  SOI— [AMENDED] 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  49  U.S.C  sections  t05  and  322; 
dckgatien  of  authority  at  49  CFK  1.50. 


§§501.3,501.4,501.8  [AmarKtod] 

2.  In  49  CFR  part  501,  remove  the 
words  “Associate  Administrator  for 
Rulemaking”  and  add,  in  their  place, 
the  words  “Associate  Administrator  for 
Safety  Performance  Standards”  in  the 
following  places: 

(a)  Section  501.3(c)(1)  paragraph 
heading; 

(b)  S^ion  501.4(d): 

(c)  Section  501.8(f)  paragraph 
heading;  and 

(d)  Section  501.8(0. 

3.  In  49  CFR  part  501,  remove  the 
words  “Associate  Administrator  for 
Enforcement”  and  add.  in  their  place, 
the  words  “Associate  Administrator  for 
Safety  Assurance”  in  the  fc^lowing 
places: 

(a)  Section  501.3(c)(2)  paragraph 
heading; 

(b)  Section  501.4(e); 

(c)  Section  501.8(f); 

(d)  Section  501 .8(^  paragraph 
heading;  and 

(e)  S^ion  501.8(g). 

Issued  on:  March  20, 1995. 

Ricardo  Marlinez, 

Adwinistrator. 

|FR  Doc.  95-7349  Filed  3-23-95;  «:45  ami 
BILUNG  CODE  4«ia-5»-P 


49  CFR  Part  571 
[Docket  No.  93-78,  Notice  02] 

RIN  No.  2127-AE96 

Federal  Motor  Vehicle  Safety 
Standards;  Designated  Seating 
Positfon 

AGENCY:  National  Higliway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTtON:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
definition  of  “designated  seating 
position”  found  in  49  CFR  571.3, 
Definitions,  to  provide  that  for  the  sole 
purpose  of  determining  the  vehicle  type 
classification  of  a  v^icle  sold  to 
transport  school  children,  any  location 
in  the  vehicle  intended  for  securement 
of  an  occupied  wheelchair  during 
vehicle  operation  will  be  regarded  as  4 
designated  seating  positions.  NHTSA  is 
issuing  this  rule  to  ensure  that  smaller 
school  buses  rranain  classified  as  sdiool 
buses,  and  thus  subject  to  the 
comprehensive  school  bus  safety 
standards,  when  seats  are  removed  to 
install  wheelchair  securement  locations. 
This  rule  will  assure  that  students  being 
transported  in  vehicles  accommodating 
wheelchairs  will  be  afforded  the  same 
level  of  occupant  protection  as  other 
.students  transported  in  school  Iwses. 


OATES:  The  amendment  promulgated  by 
this  final  rule  will  become  effective 
March  25, 1996. 

Manufacturers  may  voluntarily 
comply  with  the  amendment 
promulgated  by  this  final  rule  on  or 
after  April  24, 1995. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  not  later 
than  April  24, 1995. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  be  submitted  tm 
Administrator.  Room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  S.VV.,  Washington, 
D.C..  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Hott,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Room  5320, 
Washington,  DC  20590,  Telephone: 

(202) 366-0247. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  the  definition  of 
“designated  seating  position”  found  in 
49  CFR  571.3,  Definitions,  to  respond  to 
an  issue  that  arose  in  a  rulemaking 
concerning  a  Federal  motor  vehicle 
safety  standard  (Standard)  applying  to 
school  buses.  The  rulemaking  amended 
Standard  No.  222,  School  Bus  Passenger 
Seating  and  Crash  Protection,  to  require 
school  buses  designed  to  transport 
persons  in  wheelchairs  to  have 
wheelchair  securement  devices 
(wheelchair  restraints)  and  wheelchair 
occupant  restraint  systems  meeting 
specified  performance  requirements  (58 
FR  4586;  January  15, 1993).  School  bus 
manufacturers  typically  remove  seats 
from  a  vehicle  to  install  wheelchair 
restraints.  Removing  seats  can  affect  a 
vehicle’s  classification  and  the 
standards  that  apply  to  it. 

One  of  the  important  factors  used  by 
NHTSA  in  classifying  vehicles  is  seating 
capacity.  For  example,  NHTSA 
determines  whether  a  vehicle  is  a  “bus” 
or  a  “multipurpose  passenger  vehicle” 
(MPV)  based  primarily  on  passenger 
seating  capacity.  The  definition  of  a  Ihjs 
is  found  in  title  49  CFR  571.3, 
“Definitions.’*  In  that  section,  a  bus  is 
defined  as  a  passenger  motor  vehicle 
designed  to  carry  more  than  10  persons 
(i.e.,  10  or  more  passengers  and  a 
driver).  An  MPV  is  designed  to  carry  10 
or  fewer  persons. 

The  agency  determines  a  vehicle’s 
seating  capacity  by  counting  the  number 
of  “designated  seating  positions”  in  tlie 
vehicle.  That  teiro  is  defined  in  seriioa 
571.3  as  follows: 
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Utisignated  switing  p<«»itiiin  nn^ms  any 
plan  view  hx'.ation  capable  nf 
ai:rfMiiim)dating  a  person  at  least  its  large  as 
a  5th  percentile  adult  fenvile,  if  the  (jverail 
s(!at  configuratkHi  and  design  awl  vehicle 
design  is  such  that  the  pusitiun  is  liJudy  to 
Im!  used  as  a  seating  position  while  the 
vehicle  is  in  motion,  except  for  auxiliary 
seating  accommodations  such  as  temporary 
or  folding  jump  seats.  Any  bench  or  split- 
iHMich  seat  in  a  passenger  car,  truck  or 
multipurpose  passenger  vehicle  with  a 
CA'WK  less  than  10.000  pounds,  having 
greater  than  50  inches  of  hip  room  (measured 
in  accordance  with  .SAE  Standard  11100(h)) 
shall  have  not  less  than  three  designated 
seating  positions,  unle.ss  the  seat  design  or 
vehicle  design  is  such  that  the  center 
position  cannot  las  u.sed  for  seating. 

NHTSA  has  interpreted  this  definition 
to  mean  that  each  position  for  securing 
a  wheelchair  is  one  designated  seating 
|)osition.  This  interpretation  has  a 
significant  impact  on  whether  some 
vehicles  are  classified  as  an  MPV  or  as 
a  school  bus. 

NHTSA  determines  w'hether  a  vehicle 
is  a  “stdiool  bus”  by  first  determining 
wliether  the  vehicle  is  a  bus.  In  49  CITi 
section  571.3,  a  school  bus  is  defined  as 
a  “bus”  that  is  sold  for  purposes  that 
include  carrying  students  to  and  from 
school  or  related  events.  When  .seats  are 
removed  from  a  bus  for  any  reason, 
including  placing  wheelchair 
securement  devices  on  the  vehicle,  so 
that  the  seating  capacity  of  the  vehicle 
is  reduced  to  10  or  fewer  persons,  the 
classification  of  the  vehicle  changes 
from  a  bus  to  an  MPV.  The  vehicle 
w’oultl  be  an  MPV  and  not  a  school  bus 
even  if  sold  for  public  transportation 
purposes,  and  even  if  the  vehicle  had 
lieen  originally  “designed”  as  a  bus  and 
outwardly  resembled  a  conventional 
bus.  Thus,  as  a  result  of  the  seat 
removal,  die  vehicle  would  be  subject  to 
the  .standards  for  MPVs.  and  not  the 
standards  for  school  buses. 

In  the  rulemaking  that  set 
performance  requirements  for 
wheelchair  restraints,  both  the  NPRM 
and  final  rule  for  that  rulemaking  raised 
the  issue  of  whether  it  would  be 
desirable  for  a  vehicle  that  was 
originally  manufactured  as  a  school  bus 
remain  a  school  bus,  even  if  its  seating 
c:apacity  were  reduced  to  that  of  an 
MPV.  In  that  NPRM,  NHTSA  discussed 
the  decision  of  the  Eleventh  National 
Conference  on  School  Transportation 
(NCST)  to  answer  that  issue  in  the 
affirmative.  The  NCST  requires  any 
vehicle  that  changes  classification  from 
a  school  bus  to  an  MPV  due  to  the 
installation  of  wheelchair  restraints  to 
comply  with  the  school  bus  standards. 
The  NPRM  requested  comments  on  the 
issue. 


The  Washington  Superintendent  of 
Public  Instru(,iion  (WSPI)  submitted  the 
only  comment  on  the  issue  {Docket  No. 
QO-O.'V-NOS-OSl).  WSPI  supported  the 
idea  that  the  determination  of  whether 
a  vehicle  should  be  classified  as  a 
school  bus  should  be  based  on  the 
vehicle’s  theoretical  or  design  maximum 
capacity.  In  other  words,  WSPI  believed 
that  a  school  bus  should  remain  a 
school  bus  even  when  enough  seats  are 
removed  to  reduce  the  seating  capedty 
to  10  or  fewer  persons. 

In  the  preamble  to  the  final  rule  on 
w'heelchair  restraints,  NHTSA  again 
expressed  concern  about  how  removing 
seats  from  a  bus  c,an  change  a  vehicle’s 
classification  from  a  school  bus  to  an 
MPV.  The  agency  decided,  however,  not 
to  address  the  issue  in  that  final  rule  but 
to  address  it  in  a  separate  rulemaking 
action  where  it  could  receive  more 
focused  attention. 

Proposal  for  This  Rule 

On  October  28. 1993,  NHTSA 
published  tlie  NPRM  (58  FR  57975)  that 
provides  the  basis  for  today’s  rule  on 
school  bus  classification.  NHTSA 
proposed  to  amend  the  definition  of 
“designated  seating  position”  in  49  CFR 
571.3  to  specify  that,  for  the  sole 
purpose  of  classifying  school  vehicles, 
any  vehicle  location  intended  for 
securing  an  occupied  wheelchair  during 
vehicle  operation  would  be  counted  as 
4  designated  seating  positions.  The 
intent  of  the  NPRM  was  to  ensure  that 
if  a  vehicle  would  have  been  classified 
as  a  school  bus  had  it  been  fully 
equipped  with  bench  seats,  it  would 
still  be  regarded  as  a  school  bus  if  it 
were  equipped  with  fewer  bench  seats 
so  that  it  could  transport  students  in 
wheelchairs.  “By  requiring  (seating 
restricted)  vehicles  to  comply  with  all 
school  bus  standards,  NHTSA  believes 
that  all  student  users  of  wheelchairs 
transported  in  those  vehicles  would  be 
provided  the  same  level  of  occupant 
protection  as  students  transported  in 
other  school  buses.”  Id. 

NHTSA  selected  the  4-to-l  ratio  of 
designated  seating  positions  to 
wheelchair  positions  based  on  the 
comment  that  the  WSPI  submitted  to  the 
rulemaking  on  wheelchair  restraints. 

The  WSPI  submitted  information  on  the 
number  of  w'heelchair  locations  that  can 
be  installed  on  a  bus  when  a  specified 
number  of  bench  seats  have  been 
removed  to  accommodate  those 
locations.  WSPI  defined  “bench  seats” 
as  those  with  two  designated  seating 
positions,  and  stated  that  the  average 
ratio  of  seating  positions  on  bench  seats 
to  wheelchairs  is  4-to-l  if  the  ^ 
v\heelchair  is  forward-facing  or  3-to-l  if 
the  wheelchair  is  side-facing.  In  the 


final  role  for  wheelchair  restraints, 
NHTSA  mandated  that  wheelchair 
restraints  be  situated  so  as  to  secure  a 
wheelchair  in  a  forward-facing  position 
(see  S5.4.1.2(a)  of  Standard  No.  222). 
Given  that  requirement,  NHTSA 
proposed  the  4-to-l  seats-to-wheelchair 
ratio  for  wheekiiair  locations. 

Evaluation  of  Comments 

Two  state  agencies  (Delaware 
Department  of  Public  Instruction, 
California  Highway  Patrol),  one  trade 
as.soctation  (National  School 
Transportation  Association),  one  charter 
bus  company  (D.B.  Fisher  Inc.),  and  one 
school  bus  manufacturer  (Mid  Bus  Inc.) 
commented  on  the  NPRM.  Except  for 
D.B.  Fisher,  Inc.,  commenters  generally 
supported  the  intent  of  the  NPRM, 
although  some  expressed  concern  about 
how  the  proposal  could  affect  the  use  of 
school  vehicles.  Some  commenters 
made  suggestions  about  issues  that  were 
outside  the  scope  of  the  NPRM. 

Proposed  4-to-l  Ratio 

Commenters  addressed  NHTSA’s 
proposal  that  each  loi^tion  intended  to 
.secure  a  wheelchair  would  be  counted 
as  four  designed  seating  positions.  Mid 
Bus  Inc.  and  the  National  School 
Transportation  Association  (NSTA) 
supported  that  propasal.  The  Delaware 
and  California  state  agencies  expressed 
concern  about  it. 

The  Delaware  Department  of  Public 
Instruction  (DDPI)  was  concerned  that 
the  proposal  could  unnecessarily 
restrict  the  seating  capacity  of  school 
buses.  The  commenter  believed  that  the 
proposal  equates  a  wheelchair  position 
with  too  many  seating  positions,  which 
would  not  be  space  efficient.  “That  (4  to 
1)  ratio  is  translated  into  fifty  inches 
(50")  per  wheelchair  space,  ^veral 
manufacturers  allow  that  forty-four 
inches  (44")  is  adequate.”  DDPI  said  it 
did  not  want  to  lose  more  space  than  is 
necessary.  “Anytime  more  space  per 
pupil  is  requir^,  more  school  buses  are 
needed.”  EOPI  suggested  that  a  per-inch 
spacing  formula  would  be  more  space- 
efficient  than  the  4-to-l  or  even  3-to-l 
ratios. 

NHTSA  does  not  agree  that  this  rule 
unnecessarily  restricts  the  seating 
capacity  of  school  buses.  The  4-to-l 
ratio  of  designated  seating  positions  to 
wheelchair  positions  was  based  on  a 
finding  that,  on  average,  four  is  the 
number  of  seating  positions  typically 
removed  when  a  single  securement 
location  is  installed.  However,  this  role 
does  not  require  four  conventional 
designating  seating  positions  to  be 
removed  and  used  for  each  wheelchair 
position.  Instead,  the  rule  simply 
requires  four  positions  to  be  counted  for 
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each  wheelchair  position.  Since  the  rule 
does  not  requirdany  speciHc  amount  of 
space  to  be  devoted  to  a  wheelchair 
position,  the  substitution  of  a  per-inch 
approach  for  this  rule’s  approach  would 
have  no  effect  on  the  amount  of  space 
used  for  a  wheelchair  position. 

The  California  Highway  Patrol  (CHP) 
asserted  that  allowing  only  4  designated 
seating  positions  for  each  wheelchair 
location  did  not  go  far  enough.  CHP 
stated  that  the  California  definition  of  a 
school  bus  is  similar  to  the  Federal 
definition,  but  it  also  includes  a  vehicle 
transporting  2  or  more  pupils  confined 
to  wheelchair  location  as  4  seating 
positions  would  require  California  to 
change  its  law  in  that  a  vehicle  with  2 
wheelchair  positions  and  a  bench  seat 
with  2  designated  seating  positions 
would,  under  the  Federal  criteria,  be 
classified  as  an  MPV,  while,  under  the 
California  definition,  it  would  be 
classified  as  a  school  bus.  CHP 
suggested,  therefore,  that  NHTSA 
amend  its  definition  of  a  school  bus  to 
include  a  vehicle  designed  to  carry  2  or 
more  wheelchair  positions  or  one  that 
would  carry  6  seated  passengers  and  1 
wheelchair  passenger. 

CHP  is  mistaken  in  suggesting  that  a 
school  vehicle  designed  to  carry  six 
seated  passengers  and  one  wheelchair 
passenger  would  be  classified  as  an 
MPV  under  today’s  rule.  Such  a  vehicle 
would  be  a  school  bus  under  today’s 
amendment,  since  its  number  of 
designated  seating  positions  would  be 
10,  plus  the  driver  (a  school  bus  has  a 
carrying  capacity  of  more  than  10 
persons). 

In  any  event,  CHP’s  suggestion  that 
NHTSA  amend  the  agency’s  school  bus 
definition  is  outside  of  the  scope  of  this 
rulemaking.  NHTSA  proposed  to  amend 
the  “designated  seating  position’’ 
definition,  not  the  school  bus  definition. 
NHTSA  believes  there  is  insufficient 
notice  for  it  to  adopt  the  suggestion  to 
amend  the  school  bus  definition  at  this 
time,  even  if  the  agency  wished  to  do  so. 

NHTSA  offers  the  following 
observations  about  CHP’s  suggestion.  To 
the  extent  that  CHP  is  impliedly 
suggesting  that  each  location  intended 
to  secure  a  wheelchair  should  be 
counted  as  five  designated  seating 
positions  (DSP’s),  the  commenter  did 
not  provide  and  NHTSA  does  not  know 
of  any  reason  for  equating  a  wheelchair 
position  with  five  DSP’s.  Accordingly, 
NHTSA  declines  to  pursue  making  the 
suggested  change. 

The  agency  further  notes  that  NHTSA 
is  considering  an  issue  related  to  CHP’s 
comment  about  vehicles  designed  to 
carry  only  two  students  in  wheelchairs. 
As  discussed  below  in  the  “Other 
issues’’  section  of  this  preamble,  some 


commenters  suggested  that  a  wheelchair 
lift  should  be  counted  as  four  DSP’s 
since  a  lift  typically  uses  the  space  of 
four  DSP’s.  NHTSA  is  studying  this 
matter  to  decide  whether  an  NPRM 
should  be  issued  to  amend  the  DSP 
definition  to  incorporate  this  idea.  If  the 
agency  issued  the  NPRM,  the  agency 
might  decide,  after  notice  and  comment 
on  the  issue,  that  a  lift  ought  to  be 
equated  with  four  DSP’s.  If  that  were  to 
occur,  a  vehicle  designed  to  carry  two 
wheelchair  positions  and  a  wheelchair 
lift  as  four,  for  a  total  of  12  DSP’s  for 
passengers. 

The  D.B.  Fisher  Charter  Bus 
Company,  Inc.  (Fisher)  opposed  the  4 
designated  seating  positions  per 
wheelchair  location  proposal,  since  it 
w'ould  result  in  more  vehicles  being 
designated  school  buses  than  is 
presently  the  case.  Fisher  asserted  that 
this  would  convert  a  “non-commercial” 
vehicle  into  a  “commercial”  vehicle 
(Fisher’s  terms)  required  to  have 
lighting  systems  to  control  traffic.  Fisher 
argued  that  the  extra  time  it  takes  to 
stop  a  school  bus  in  the  roadway,  which 
also  stops  traffic,  in  order  to  load  and 
unload  wheelchair  passengers  would 
cause  serious  traffic  delays,  especially 
in  cities.  The  commenter  believed  that 
that  would  inconvenience  the  public 
and  make  them  unwilling  to  stop  and 
wait  for  these  vehicles.  As  a  result, 
Fisher  argued,  children  would  be 
exposed  to  increased  risk  from  general 
traffic. 

NHTSA  does  not  believe  that  the 
amendment  adopted  in  this  final  rule 
would  be  detrimental  to  motor  vehicle 
safety,  as  Fisher  believes.  It  is  true  that 
crediting  each  wheelchair  location  as 
being  equal  to  four  designated  seating 
positions  could  result  in  a  vehicle’s 
being  classified  as  a  school  bus  instead 
of  an  MPV  as  under  the  current 
regulations.  It  is  also  true,  that  since 
more  vehicles  would  be  school  buses, 
more  vehicles  would  be  required  to 
have  school  bus  lamps  under  NHTSA’s 
safety  standard  for  vehicle  lighting 
systems  (Standard  No.  108,  49  CFR 
§  571.108).  However,  the  requirements 
mandating  the  use  of  school  bus  lamps, 
and  how  and  where  a  school  bus 
operator  must  maneuver  a  vehicle  in 
traffic  to  load  or  unload  students,  are 
state  law  requirements,  not  those  of 
NHTSA.  There  is  no  Federal 
requirement  regarding  school  buses 
stopping  on  public  roadways  for  the 
pickup  and  discharge  of  children,  nor  is 
there  a  Federal  requirement  that  traffic 
in  both  directions  stop  for  the  loading 
and  unloading  of  school  buses.  Such 
requirements  are  matters  of  state  rather 
than  Federal  authority. 


While  NHTSA  does  not  have  the 
authority  to  regulate  the  use  of  school 
buses,  the  agency  recognizes  that  safe 
driving  practices  by  motorists  around  an 
operating  school  bus  are  crucial  to 
school  bus  safety.  Accordingly,  the 
agency  has  issued  Highway  Safety 
Program  Guideline  No.  17,  “Pupil 
Transportation  Safety”  (23  CFR  Part 
1204),  which  recommends  that  states 
develop  plans  for  minimizing  highway 
use  hazards  to  students,  including 
providing  loading  and  unloading  zones 
off  the  main  traveled  part  of  highways, 
whenever  it  is  practicable  to  do  so.  In 
addition.  Guideline  No.  17  recommends 
that  states  require  motorists  meeting  or 
overtaking  a  school  bus  that  is  loading 
or  unloading  passengers  and  which  is 
operating  red  warning  lights,  to  stop 
their  vehicles  before  reaching  the  school 
bus  and  not  proceed  until  the  warning 
signals  are  deactivated.  Guideline  No. 

17  is  not  binding  on  the  states. 

Individual  states  have  decided  to  adopt 
some  or  all  of  the  guideline,  as  best 
serves  the  needs  of  their  pupil 
transportation  program.  Since  Fisher’s 
safety  concerns  relate  to  the  use  of  the 
vehicles,  the  commenter  should  address 
those  concerns  to  state  authorities,  who 
can  best  decide  which  transportation 
practices  would  achieve  the  highest 
level  of  safety  possible  for  its  pupils. 

Nevertheless,  NHTSA  considered 
Fisher’s  comment  to  assess  perceived 
safety  effects  of  the  rule.  NHTSA 
concludes  that  Fisher’s  predictions  are 
unsupported  at  this  time.  Further,  the 
agency  does  not  anticipate  that  those 
predictions  will  be  borne  out.  This  rule 
will  only  slightly  increase  the  number  of 
vehicles  classified  as  school  buses,  and 
is  thus  unlikely  to  have  a  significant 
effect  on  the  public’s  willingness  to  stop 
their  vehicles  for  loading  and  unloading 
students.  NHTSA  believes  the  matter 
will  be  ultimately  resolved  through  on¬ 
road  experience.  It  will  bear  out 
whether  school  vehicles  accommodating 
wheelchairs  cause  the  inordinate  traffic 
delays  and  associated  problems  that 
Fisher  fears,  and  whether  some  action 
on  NHTSA’s  part  to  address  the  alleged 
problems  would  be  appropriate. 

Costs 

The  October  1993  NPRM  included  a 
comprehensive  discussion  of  estimated 
costs  associated  with  this  rulemaking 
action.  The  agency  estimated  that 
approximately  520  vehicles  per  year 
would  be  affected  by  this  rulemaking. 
This  estimate  was  based  on  sales  data 
indicating  that  15.2  percent  of  the 
38,000  school  buses  sold  annually  are 
small  buses,  and  that  about  9  percent  of 
these  are  lift  equipped.  The  agency 
believes  that  each  of  those  lift-equipped 
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buses  has  one  or  more  wheelchair 
positions.  The  NPRM  stated  that  while 
not  all  these  vehicles  might  have  their 
seating  capacity  reduced  to  that  of  an 
MPV,  there  will  probably  be  other 
vehicles  outside  this  class  that  will  be 
affec;ted,  such  as  MPV’s  that  are  not  lift- 
equipped.  The  agency  does  not  know 
how  many  of  these  vehicles  are 
currently  sold  as  MPVs,  but  believes 
that  the  number  is  probably  very  small. 

DDPI  believed  NHTSA 
underestimated  the  number  of  buses 
that  would  be  affected  by  the  proposed 
change.  NHTSA  believes  that  520  is 
valid  estimate  of  the  approximate 
number  of  new  school  buses  affected 
annually  by  this  amendment.  That  value 
is  based  on  annual  sales  of  small  school 
buses  and  the  proportion  of  such  buses 
that  are  currently  equipped  with 
wheelchair  lifts.  Not  all  these  vehicles 
would  have  their  seating  capacities 
reduced  to  the  point  of  becoming  MPVs. 
NHTSA  believes  that  DDPI  may  be 
erroneously  including  existing  scliool 
buses  in  their  calculations.  This  final 
rule,  as  with  all  NHTSA’s  rules,  affects 
only  new  vehicles  and  is  effective  only 
prospectively.  There  is  no  requirement 
to  retrofit  existing  vehicles. 

The  NPRM  also  contained  a  detailed 
analysis  of  the  cost  impacts  for  the 
affected  vehicles.  None  of  the 
commenters  di.scUssed  those  impacts. 
The  agency  is  not  aware  of  information 
indicating  the  assumptions  underlying 
the  cost  estimates  are  incorrect. 

However,  the  estimated  total  cost 
savings  was  inaccurate.  Instead  of  the 
$.390  to  $580  range  in  the  NPRM,  the 
total  cost  savings  should  have  been 
estimated  to  be  approximately  $90  per 
vehicle.  The  cost  impacts  of  this  rule  are 
discussed  in  detail  in  the  “Rulemaking 
Analyses  and  Notices”  section  of  this 
preamble. 

Other  Issues 

Compatibility  with  compartmental- 
ization.  As  noted  above.  DDPI  believed 
that  one  wheelchair  position  should  be 
equated  with  fewer  than  four  seating 
positions.  DDPI  was  primarily 
concerned  about  unnecessarily 
restricting  the  seating  capacity  of  school 
buses.  However,  DDPI  also  believed  that 
excessive  space  allowed  for  wheelchair 
locations  would  conflict  with  the 
principles  of  compartmentalization. 

NHTSA  emphasizes  that  this  rule 
does  not  require  any  specific  amount  of 
space  to  be  set  aside  for  each  wheelchair 
position.  This  rule  only  requires  that  4 
designated  seating  positions  be  counted 
for  each  wheelch^r  position  in 
determining  vehicle  classification. 
Accordingly,  NHTSA  believes  that  the 
compartmentalization  requirements  of 


Standard  No.  222,  School  bus  passenger 
seating  and  crash  protection,  will  not  be 
affected  by  this  rulemaking. 

Wheelchair  lifts.  As  noted  above, 
some  commenters  suggested  that,  on  a 
school  vehicle,  the  DSP’s  removed  for 
installation  of  a  wheelchair  lift  be 
counted  toward  a  determination  of  a 
vehicle’s  passenger  capacity.  Mid  Bus 
and  NSTA  suggested  that  if  wheelchair 
securement  positions  are  installed  in  a 
vehicle,  a  lift  mechanism  of  some  type 
must  also  be  present.  Therefore,  both 
suggested  that  the  wheelchair  lift  also  be 
credited  with  4  designated  seating 
positions. 

The  agency  neither  proposed  nor 
discussed  this  issue  in  the  NPRM. 
However,  NHTSA  is  studying  the 
matter.  If,  after  due  consideration. 
NHTSA  decides  to  propose  such  an 
amendment,  it  will  do  so  in  a  separate 
rulemaking. 

Other  methods  of  transport.  CHP 
suggested  that  NH’TSA  study  other 
methods  of  transporting  disabled 
students,  such  as  gurneys  that  could  be 
used  to  transport  prone  or  supine 
passengers.  CHP  stated  that  schools  are 
receiving  demands  for  transportation  of 
disabled  students  in  other  than  standard 
wheelchairs.  Such  devices  pose 
hardships  for  bus  operators,  take  up 
more  space  than  wheelchairs,  and 
securement/tiedovvn  is  difficult.  Federal 
standards  in  this  area  would  assist  the 
school  bus  industry,  increase  safety,  and 
establish  uniformity. 

The  agency  is  aware  that  students  are 
transported  in  mobility  devices  other 
than  wheelchairs.  The  requirements  of 
Standard  No.  222  mandate  forward¬ 
facing  wheelchair  restraints,  but  do  not 
specify  how  the  wheelchair  securement 
devices  should  be  used.  This  is  an 
operational  issue  that  is  the 
responsibility  of  the  state  or  local  school 
district.  However,  NHTSA  has  a 
Disabilities  Working  Group  that  serves 
as  a  clearinghouse  for  information  on 
the  safe  transportation  of  disabled 
persons.  The  diversity  of  the  mobility 
devices  available  makes  it  impossible 
for  a  standard  tiedown  system  to 
provide  adequate  securement  of  all  the 
different  types  of  mobility  aids.  There 
are  many  mobility  devices  that  are  made 
specifically  for  the  individual’s 
disability.  Parties  that  are  responsible 
for  the  safe  transportation  of  occupants 
in  mobility  devices  that  are  unique 
should  consult  with  the  restraint 
manufacturer,  the  physician,  and  a 
qualified  expert  in  the  field  of 
transportation  for  the  di.sabled  prior  to 
transporting  such  individuals. 

Wheelchair  safety.  CHP  stated  that  it 
is  encountering  a  wide  variety  in  the 
con.struction.  configurations,  and  sizes 


of  wheelchairs,  and  is  concerned  that 
“many  of  the  wheelchairs  in  the 
California  (and  nationwide)  marketplace 
may  not  be  capable  of  withstimding  the 
forces  associated  with  anchoring  an 
occupant  restraint  system  to  them.” 
NHTSA  believes  that  CHP  is  referring  to 
the  crashworthiness  of  wheelchairs. 

CHP  suggested,  therefore,  that  NHTSA 
develop  minimum  standards  for 
wheelchairs. 

NHTSA  addressed  this  issue  in  the 
final  rule  of  January  15, 1993  (58  FR 
4591),  in  discussing  comments 
submitted  in  respon.se  to  the  NPRM  of 
September  24, 1991.  'The  agency 
recognizes  now,  as  then,  that  some 
wheelchairs  may  not  perform  as  well  as 
others  in  a  crash  situation.  However,  the 
agency  still  considers  it  inappropriate  to 
specify  requirements  for  wheelchairs 
and  other  mobile  seating  devices  that 
could  be  utilized  on  school  buses. 
NHTSA’s  authority  extends  only  to 
issuing  performance  requirements  for 
motor  vehicles  and  items  of  motor 
vehicle  equipment  as  defined  in  49 
U.S.C.  30102  (6)  and  (7).  The  agency  has 
authority  to  specify  performance 
requirements  for  seating  devices  that  are 
designed  for  use  in  vehicles,  such  as 
child  safety  seats.  Wheelchairs  in 
general  are  not  designed  specifically  for 
use  in  motor  vehicles.  Their  use  in 
motor  vehicles  is  only  incidental  to 
their  primary  function  of  providing 
mobility.  Accordingly,  NHTSA  may  not 
regulate  in  this  area. 

Agency  Decision 

After  carefully  considering  the 
comments  submitted  in  response  to  the 
NPRM.  NHTSA  has  decided  to  amend 
the  definition  of  “designated  seating 
position”  found  in  49  CFR  571.3,  as 
proposed  in  the  NPRM.  NHTSA  believes 
this  rule  is  needed  to  ensure  that  the 
vehicles  which  are  used  to  transport 
students  in  wheelchairs  afford  the  same 
protection  as  identical  vehicles  which 
are  equipped  with  conventional  bench 
seats  and  are  classified  as  school  buses. 
Some  commenters  expressed  concerns 
about  the  impacts  of  the  rule  on  school 
bus  u.sage  by  increasing  transportation 
time,  causing  traffic  problems,  and 
requiring  more  buses  to  transport  the 
same  number  of  children.  However, 
these  comments  did  not  controvert  the 
safety  need  for  this  action  nor  establish 
that  the  results  would  not  be  cost 
effective. 

Effective  Date 

49  U.S.C.  .30111(d)  provides  that  each 
order  prescribing  a  Federal  motor 
vehicle  safety  standard  may  not  become 
effective  before  the  180th  day  or  later 
than  one  year  after  the  standard  is 
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prescribed  unless,  for  good  cause 
shown,  a  different  effective  date  is  in 
the  public  interest.  NHTSA  has 
concluded  that  one  year  after  the  date  of 
publication  of  this  final  rule  in  the 
Federal  Register  is  an  appropriate 
effective  date  for  this  amendment  in 
order  to  provide  manufacturers 
adequate  time  to  plan  and  implement 
any  necessary  design  changes  to  their 
vehicles.  Manufacturers  may,  however, 
at  their  opinion,  comply  with  this 
amendment  at  any  time  after  30  days 
following  publication  of  this  final  rule 
in  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.0. 12866,  "Regulatory 
Planning  and  Review.”  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the  DOT’s 
regulatory  policies  and  procedures  and 
has  determined  that  it  is  not 
“significant”  under  those  policies  and 
procedures. 

The  additional  costs  from  having  to 
comply  with  school  bus  safety  standards 
and  the  cost  savings  from  not  having  to 
comply  with  the  MPV  safety  standards 
are  estimated  to  result  in  net  additional 
costs  of  a  maximum  of  $2,198  per 
vehicle  ($2,288  maximum  additional 
costs,  less  $90  per  vehicle  in  cost 
savings,  as  discussed  below),  for  a  total 
maximum  of  $1,142,960  ($2,198x520). 
The  agency  believes,  however,  that  only 
a  very  small  number  of  vehicles  per  year 
would  incur  the  full  additional  cost. 
Accordingly,  the  economic  effects  of 
this  rulemaking  action  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required. 

Costs.  The  primary  additional  costs  of 
the  rule  are  estimated  to  be  a  maximum 
of  $2,288  per  vehicle,  for  a  total 
maximum  of  $1,189,760  ($2,288  x  520). 
Those  costs  result  from  equipping  each 
vehicle  with  the  following  school  bus 
features:  red  and  amber  school  bus 
signal  lamps  required  by  Standard  No. 
108,  Lamps,  reflective  devices,  and 
associated  equipment  ($140);  school  bus 
mirrors  required  by  Standard  No.  Ill, 
Rearview  mirrors  (between  $22  and 
$52);  stop  signal  arms  required  by 
Standard  No.  131,  School  bus 
pedestrian  safety  devices  ($205);  for 
vehicles  over  6,000  pounds  GVWR,  a 
reinforced  roof  and  roof  pillar  structure 
required  by  Standard  No.  220,  School 
bus  rollover  protection  (from  $22  to 
$1,549);  additional  rivets  and  glue  for 
body  panel  strength  in  accordance  with 
Standard  No.  221,  School  bus  body  joint 
strength  ($365);  and  compartmentalized 


passenger  seats  required  by  Standard 
No.  222,  School  bus  passenger  seating 
and  crash  protection  ($35  per  seat,  or 
$280  for  a  vehicle  with  eight  rear  seating 
positions).  NHTSA’s  data  suggests, 
however,  that  many,  if  not  most, 
vehicles  used  as  school  buses  that  have 
fewer  than  11  designated  seating 
positions,  counting  a  wheelchair 
position  as  one  designated  .seating 
position,  already  voluntarily  comply 
with  Federal  school  bus  safety 
standards..  Thus,  the  average  additional . 
costs  for  the  affected  vehicles  would  be 
significantly  less  than  the  theoretical 
maximum. 

Cost  savings.  The  potential  cost 
savings  realized  from  changing  the 
classification  result  from  differences 
between  the  occupant  restraint 
requirements  of  Standard  No.  208, 
Occupant  crash  protection,  for  MPV's 
and  school  buses.  An  MPV  with  a 
GVWR  of  10,000  pounds  or  less  is 
required  to  have  lap/shoulder  belts  at  all 
outboard  seating  positions  and  a  lap/ 
shoulder  belt  for  the  driver.  In  contrast, 
a  school  bus  with  a  GVWR  of  10,000 
pounds  or  less  is  required  to  have  a  lap/ 
shoulder  belt  at  the  driver’s  position 
and  a  lap  belt  at  all  other  positions. 

NHTSA  believes  that  the  maximum 
number  of  affected  rear  outboard  seating 
positions  is  six,  assuming  that  a  vehicle 
with  10  seating  positions  has  two  3- 
person  bench  seats,  two  single  seats,  a 
wheelchair  position,  and  a  driver’s  seat. 
These  six  outboard  seating  positions 
would  require  a  lap/shoulder  belt  for 
MPV’s  and  a  lap  belt  for  buses.  The 
difference  in  cost  between  a  lap/ 
shoulder  belt  and  a  lap  belt  is  about  $15, 
or  $90  per  vehicle. 

For  vehicles  with  a  GVWR  of  more 
than  10,000  pounds,  cost  savings  will 
also  result  from  changing  a  vehicle  from 
an  MPV  to  a  school  bus.  If  an  MPV,  the 
vehicle  is  required  to  have  lap  belts  at 
all  seating  positions,  including  the 
driver’s  position.  The  seats  on  a  school 
bus,  except  for  the  driver’s  position,  are 
not  required  to  have  lap  belts.  Thus,  the 
cost  savings  for  a  vehicle  with  eight  rear 
seating  positions  will  be  between  $69.00 
and  $90.00  per  vehicle. 

The  agency  does  not  know  the  GVWR 
distribution  of  the  affected  lift-equipped 
school  buses.  In  any  event,  the 
maximum  cost  savings  would  not 
exceed  $90  per  vehicle  for  a  total 
possible  maximum  of  $46,800  (520 
buses  X  $90  each). 

Safety  Impact.  The  agency  believes 
that  there  will  be  no  significant  loss  of 
safety  benefits  from  requiring  vehicles 
accommodating  wheelchairs  to  be 
classified  as  .school  buses.  The  agency 
believes  that  the  school  bus  accident 
avoidance  equipment  of  red  and  amber 


signal  lamps,  rearview  mirrors  and  stop 
signal  arms  would  compensate  for  any 
potential  loss  of  safety  benefits  from  the 
difference  in  safety  belt  requirements 
between  MPVs  and  school  buses.  Since 
it  takes  slightly  longer  to  mount  and 
dismount  wheelchair  occupants,  the  red 
and  amber  stop  signal  lamps  and  stop 
signal  arms  are  of  even  greater 
importance  for  school  buses.  The  agency 
recognizes  that  while  outlmard  seating 
positions  on  MPVs  are  required  to  have 
lap/shoulder  belts,  those  positions  on 
small  buses  (under  10,000  pounds 
GVWR)  are  only  required  to  have  lap 
belts.  NHTSA  estimates  the  fatality 
effectiveness  of  rear  seat  lap  belts  to  be 
32  percent,  while  the  effectiveness  of 
rear  seat  lap/shoulder  belts  is  estimated 
to  be  41  percent.  However,  because 
school  buses  are  involved  in  so  few 
potentially  fatal  crashes  due  to  their 
mostly  daytime  operation  and 
scheduled  routes,  the  potential  loss  of 
safety  benefits  is  minimal. 

For  vehicles  with  a  GVWR  over 
•10,000  pounds,  school  buses  are 
required  to  meet  the  seat 
compartmentalization  of  Standard  No. 
222,  white  MPVs  must  provide  lap  belts 
for  the  rear  seat  occupants.  The  agency 
believes  that  those  two  restraint 
concepts  provide  equivalent  safety  for 
the  heavier  vehicles. 

Regulatory  Flexibility  Act 
NHTSA  has  considered  the  effects  of 
this  regulatory  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  amendment  promulgated 
by  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  explained 
above,  NHTSA  expects  only  a  very 
modest  economic  impact  as  a  result  of 
this  rulemaking  action  because  of  the 
small  number  of  affected  vehicles 
(maximum  of  520),  and  since  many  such 
vehicles  already  voluntarily  meet  the 
school  bus  standards.  Accordingly,  the 
agency  has  not  prepared  a  regulatory 
flexibility  analysis. 

Executive  Order  12612  (Federalism) 
This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  of  Executive 
Order  12612,  and  the  agency  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment. 

National  Environmental  Policy  Act 
NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act,  and  has 
determined  that  implementation  of  this 
action  will  not  have  any  significant 
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impact  on  the  quality  of  the  human 
environment. 

Paperwork  Reduction  Act 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  of  a  state 
may  prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  Federal 
standard.  However,  a  state  may 
prescribe  a  standard  for  a  motor  vehicle 
or  equipment  obtained  for  its  own  use 
that  imposes  a  higher  performance 
requirement  than  the  Federal  standard. 
49  U.S.C.  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 

A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

List  of  Subjects 
49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows; 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2,  Section  571.3  is  amended  by 
revising  the  definition  of  “designated 
seating  position”  in  Section  571.3(b)  to 
read  as  follows: 

§571.3  Definitions. 
***** 

(b)  *  *  * 

Designated  seating  position  means 
any  plan  view  location  capable  of 
accommodating  a  person  at  least  as  large 
as  a  5th  percentile  adult  female,  if  the 
overall  seat  configuration  and  design 
and  vehicle  design  is  such  that  the 
position  is  likely  to  be  used  as  a  seating 
position  while  the  vehicle  is  in  motion, 
except  for  auxiliary  seating 
accommodations  such  as  temporary  or 
folding  jump  seats.  Any  bench  or  split- 


bench  seat  in  a  passenger  car,  truck  or 
multipurpose  passenger  vehicle  with  a 
GVWR  less  than  4,536  kilograms  (10,000 
pounds),  having  greater  than  127 
centimeters  (50  inches)  of  hip  room 
(measured  in  accordance  with  SAE 
Standard  )1 100(a))  shall  have  not  less 
than  three  designated  seating  positions, 
unless  the  seat  design  or  vehicle  design 
is  such  that  the  center  position  cannot 
be  used  for  seating.  For  the  sole  purpose 
of  determining  the  classification  of  any 
vehicle  sold  or  introduced  into 
interstate  commerce  for  purposes  that 
include  carrying  students  to  and  from 
school  or  related  events,  any  location  in 
such  vehicle  intended  for  securement  of 
an  occupied  wheelchair  during  vehicle 
operation  shall  be  regarded  as  four 
designated  seating  positions. 
***** 

Issued  on  March  20, 1995. 

Ricardo  Martinez, 

Administrator. 

[FR  Doc.  95-7350  Filed  3-23-95;  8:45  ami 
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49  CFR  Part  582 
[Docket  No.  94-73;  Notice  2] 

RIN  2127-AF44 

Insurance  Cost  Information  Regulation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  NHTSA 
adopts  technical  amendmems  to  the 
insurance  cost  information  regulations. 
Among  the  changes  adopted  are 
postponing,  from  January  until  March, 
the  availability  date  of  the  insurance 
cost  information  booklet,  and  revising 
the  term  “passenger  motor  vehicles”  to 
read  “passenger  cars,  utility  vehicles, 
light  duty  trucks,  and  vans.”  NHTSA 
also  adds  language  making  more  explicit 
the  limitations  of  the  collision  loss  data, 
and  language  recommending  that 
prospective  purchasers  contact 
insurance  agents  or  insurance 
companies  for  more  information.  The 
amendments  are  adopted  to  make  the 
insurance  cost  information  more 
accurate. 

DATES:  These  amendments  are  effective 
April  24, 1995,  and  will  apply  to  the 
insurance  cost  information  to  be  made 
available  in  March  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Mr.  Kee’s 
telephone  number  is  (202)  366-0846. 


SUPPLEMENTARY  INFORMATION: 

Background 

Insurance  Cost  Information  Regulation 

49  U.S.C.  32302(c)  states  that  the 
Secretary  of  Transportation  (the 
Secretary)  shall  prescribe  regulations 
that  require  passenger  motor  vehicle 
dealers  to  distribute  to  prospective 
purchasers,  information  developed  by 
the  Secretary  and  provided  to  the 
dealer,  which  compares  differences  in 
insurance  costs  for  different  makes  and 
models  of  passenger  motor  vehicles 
based  upon  differences  in  damage 
susceptibility  and  crashworthiness.  By 
delegation  from  the  Secretary,  NHTSA 
has  been  authorized  to  carry  out  the 
statute. 

On  January  31, 1975,  NHTSA 
published  49  CFR  part  582,  Insurance 
Cost  Information  Regulation  (40  FR 
4918).  Part  582,  as  then  promulgated, 
required  that  automobile  dealers  “make 
available  to  prospective  purchasers 
information  reflecting  differences  in 
insurance  costs  for  different  makes  and 
models  of  passenger  motor  vehicles 
based  upon  differences  in  damage 
susceptibility  and  crashworthiness.” 

Part  582,  however,  did  not  specify 
information  that  dealers  must  provide. 

On  March  5, 1993  (58  FR  12545), 
NHTSA  published  a  final  rule  amending 
part  582.  The  rule  complemented  the 
1975  rulemaking,  and  completed 
implementation  of  section  32302(c).  The 
March  1993  final  rule,  which  became 
effective  April  5, 1993,  requires  dealers 
of  new  automobiles  to  make  collision 
loss  experience  data  available  in 
booklets  to  prospective  purchasers.  The 
information  to  be  provided  in  the 
booklet  is  specified  in  section  582.5, 
which  requires  inclusion  of  a  complete 
explanatory  text  and  updated  data  on 
auto  insurance  costs  published  annually 
by  NHTSA. 

The  mandatory  text  specified  by  part 
582  relates  to,  among  other  topics,  the 
limitations  of  the  auto  insurance  cost 
data  as  a  predictor  of  differences  in 
insurance  premiums.  Essentially,  those 
limitations  result  from  the  fact  that  most 
of  the  factors  that  insurance  companies 
use  to  establish  premiums  relate  to 
driver  characteristics  and,  except  for  the 
vehicle’s  value,  are  not  directly  related 
to  the  vehicle  itself.  Thus,  as  the  text 
explains,  the  fact  that  a  vehicle’s 
historical  claims  experience  is 
somewhat  better  or  worse  than  that  of 
other  vehicles  in  its  class  may  not  be 
reflected  in  the  premium  that  an 
insurance  company  establishes  for  that 
vehicle.  If  the  claims  experience  is 
reflected,  it  is  likely  to  have  only  a  small 
impact  on  the  premium. 
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The  mandatoiy  text  also  urges 
consumers  to  contact  insurance 
companies  if  they  wish  to  obtain  precise 
information  about  actual  premiums  for 
particular  makes  and  models  of 
vehicles.  Previous  studies  by  NHTSA 
have  revealed  that  the  difference 
between  the  premiums  charged  by 
different  insurance  companies  for  the 
same  car  and  driver  is  greater  than  the 
difference  between  the  premiums 
charged  by  a  given  company  for 
comparably-valued  cars  that  have 
different  claims  experience.  NHTSA 
believed  the  mandatory  text  would  help 
to  minimize  consumer  confusion  by 
providing  customers  with  an 
understanding  of  the  uses  and 
limitations  of  the  auto  insurance  cost 
data. 

In  specifying  the  yearly  insurance  cost 
data  that  accompanied  the  required  text, 
NHTSA  decided  to  rely  on  collision  loss 
experience  data  collected  and  reported 
by  the  Highway  Loss  Data  Institute 
(HLEH),  as  the  best  available  indicator  of 
the  effect  of  damage  susceptibility  on 
insurance  costs.  In  the  March  1993  final 
rule,  NHTSA  specified  HLDI’s 
December  Insurance  Collision  Report  as 
the  data  source  for  part  582.  NHTSA 
decided  to  specify  HLDI’s  December 
Report  because  it  contains  more  current 
data  and  covers  more  vehicle  models 
than  other  HUM  publications.  The  HLDI 
data  is  presented  in  a  format  that  ranks 
the  vehicles  in  each  class  from  best  to 
worst  (with  numerical  values  given  for 
each  vehicle).  NHTSA  specific  this 
format  because  it  determined  that  the 
use  of  this  ranking  system  should  assist 
customers  in  evaluating  the  comparative 
performance  of  comparable  vehicles. 

In  the  Mardi  1993  firtal  rule,  NHTSA 
stated  its  belief  that  the  HUM 
information  should  be  made  available  as 
soon  as  possible  after  its  publication 
date.  Therefore,  NHTSA  stated  its  intent 
to  publish  the  annual  Federal  Register 
document  uptdating  HLDI’s  December 
Insurance  Collision  Report  data  no  later 
than  January  of  the  calendar  year  that 
follows  HLDI’s  publication  of  the  data. 

TheNPRM 

In  a  notice  of  proposed  rulemaking 
(NPRM)  issued  on  ^ptember  13, 1994 
(59  FR  46952),  NHTSA  proposed  to 
amend  part  582  by  making  certain 
changes  in  §  582.5,  in  whi^  the  text  of 
the  insurance  cost  information  booklet 
is  specified.  Originally,  the  text 
specified  the  date  “January  lYear  to  be 
Inserted].”  NHTSA  proposed  to 
substitute  “March”  for  “January,"  in 
order  to  allow  itself  adequate  time  to 
publish  and  distribute  the  comparative 
insurance  cost  infoimsU^ion  booklet.  In 
practice,  HLDI  does  not  send  the 


IDeoember  Insurance  Collision  Report 
data  to  NHTSA  until  mid-January. 
NHTSA  then  formats  the  data  for 
printing,  and  arranges  for  the  printing 
and  distribution  by  mail  of  a  single  copy 
of  the  booklet  to  each  of  the  nation's 
approximately  27,(M)0  automobile 
driers.  NHTSA  can  thus  reasonably 
expect  that  the  booklet  will  be 
published  by  March  of  each  year. 

Part  582  originally  spiecified  a 
comparison  of  insurance  costs  for 
“passenger  motor  vehicles.”  In  the 
NPRM,  NHTSA  proposed  to  revise  the 
term  “passenger  motor  vehicles,”  at 
appropriate  places  in  §  562.5,  to  read 
“passenger  cars,  utility  vehicles,  light 
duty  trucks  and  vans.”  The  revisions 
were  intended  to  make  clear  that  the 
term  “passenger  motor  vehicles” 
includes  many  vehicle  types  besides 
“passenger  car.” 

NHTSA  also  proposed  to  make  certain 
changes  to  the  required  text  that  would 
make  more  explicit  the  limitations  of 
the  collision  loss  data.  In  the  final  rule, 
the  text  in  §  582.5  that  explains  the 
data’s  limitations  stated  that  the 
collision  loss  data  table  does  not 
include  information  about  new  models, 
models  that  have  been  substantially 
redesigned,  and  models  without  enough 
claim  experience.  In  order  to  make  clear 
that  certain  data  should  not  be  relied 
upon,  NHTSA  proposed  to  revise  the 
third  paragraph  in  §  582.5  to  state: 

The  table  is  not  relevant  for  new  models 
or  models  that  have  been  substantially 
redesigned  for  (  YEAR  TO  BE  IN^TED  ], 
and  it  does  not  include  information  about 
models  without  enough  claim  mqmrience. 

Also,  in  the  final  rule,  the  fourth 
paragraph  in  §  582.5  stated  that  it  is 
unlikely  that  a  consumer’s  total 
premium  will  vary  more  than  five 
percent  depending  upon  the  collision 
loss  experience  of  a  particular  vehicle. 
Subsequently,  a  representative  of  the 
Insurance  Services  Organization  (ISO), 
which  recommends  insurance  premium 
rates  to  its  members,  indicated  to 
NHTSA  that  the  collision  cost  data 
could  result  in  an  insurance  premium 
reduction  often  percent  rather  than  the 
five  percent  mentioned  in  the  booklet. 
Accordingly,  NHTSA  tentatively 
concluded  that  it  would  be  more 
accurate  to  state  that  it  is  unlikely  that 
a  consumer’s  total  premium  will  vary 
more  than  ten  percent. 

Finally,  §  582.5  originally  stated  that 
consumers  should  contact  insurance 
companies  directly  to  determine  the 
actual  premium  th^  a  consumer  will  be 
charged  for  insuring  a  particular  vehicle 
or  for  complete  information  about 
insurance  premiums.  NHTSA  proposed 
to  revise  §  582.5  to  advise  the  consumer 


to  contact  insurance  company  agents 
directly  in  order  to  obtain  premium 
information.  This  proposal  was 
intended  to  reflect  the  fact  that  the 
consumer’s  first  point  of  contact  with 
many  insurance  companies  is  the 
insurance  company  agent. 

Summary  of  Comments  and  Agency 
Responses 

NHTSA  received  comments  from 
three  entities  on  the  issues  raised  in  the 
NPRM.  These  included  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
the  National  Automobile  Dealers 
Associations  (NADA),  and  Volkswagen 
of  America  (VW).  Each  ccunmenter 
generally  supported  the  proposed 
amendment,  but  raised  individual 
suggestions  concerning  specific  portions 
of  the  proposed  text. 

a.  Publication  date:  No  commenter 
objected  to  the  change  of  the  publication 
date  from  January  to  March,  and  NADA 
affirmatively  supported  this  change. 
NADA  also  suggested  that  NHTSA 
should  “reconsider  working  towards 
publishing”  the  insurance  cost  data  in 
the  same  booklet  as  DOE/EPA’s 
comparative  fuel  economy  data.  In  the 
Mar^  1993  final  rule,  NHTSA  rejected 
earlier  proposals  (by  NADA  and  others) 
to  publish  all  of  the  data  in  a  single 
document.  NHTSA  continues  to  believe 
that  this  proposal  is  unworkable.  The 
HLDI  insurance  cost  information  does 
not  become  available  until  late  January. 
This  time  frame  is  too  late  to  permit 
publication  of  the  data  simultaneously 
with  DOE/EPA’s  “Gas  Mileage  Guide,” 
which  is  made  available  at  the 
beginning  of  the  model  year  (ordinarily 
in  the  preceding  October),  when  new 
models  arrive  at  dealers’  show  rooms. 
Furthermore,  the  data  in  the  Gas 
Mileage  Guide,  which  are  arranged 
according  to  criteria  such  as  interior 
roominess,  engine,  and  transmission, 
are  presented  differently  from  the  HUM 
data,  which  is  arranged  according  to 
wheelbase  and  vehicle  type. 

b.  Covered  Vehicles:  Both  NADA  and 
Advocates  supported  the  agency’s 
proposal  to  change  the  description  of 
the  vehicles  covered  by  making  it  more 
specific.  NADA  suggested  that  the 
agency  use  the  terms  “station  wagon/ 
passenger  van,  pickup,  and  utility 
vehicle,”  throughout  the  text,  to  reflect 
the  groupings  into  which  the  HUM  data 
is  already  broken  out.  NHTSA  agrees 
that  this  suggestion  has  merit,  and  has 
decided  to  adopt  it  by  revi^ng  the  end 
of  the  first  paragraph  of  §  582.5  to  state: 
“COMPARISON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FOR  PASSENGER 
CARS,  STATION  WAGONS/ 
PASSENGER  VANS,  PICKUPS,  AND 
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UTILITY  VEHICLES  ON  THE  BASIS  OF 
DAMAGE  SUSCEPTIBILITY.” 

c.  Discussion  of  the  limitations  of  the 
data:  Two  commenters  addressed  the 
agency’s  proposal  to  modify  the  textual 
discussion  of  the  limitations  of  the  data. 
NADA  requested  that  the  agency  further 
emphasize  and  explain  those 
limitations.  On  the  other  hand, 

Advocates  expressed  its  concern  that 
consumers  may  infer  from  the  proposed 
language  that  the  insurance  cost  data  is 
of  little  value,  and  suggested  that  the 
agency  emphasize  the  usefulness  of  the 
data.  Accordingly,  it  proposed  that,  in 
addition  to  the  textual  changes 
proposed  in  the  NPRM,  the  final  rule 
adopt  language  that  affirmatively  states 
that  the  table  “can  be  used  to  compare 
insurance  premiums  of  most  vehicle 
makes  and  models  *  *  In  addition, 
it  proposed  dropping  the  reference  to 
“new  models”  in  the  description  of 
vehicles  to  which  the  tables  do  not 
apply. 

NHTSA  has  concluded  that  the 
presentation  of  the  insurance  cost 
information  is  clear  and  adequate.  The 
agency  disagrees  with  Advocates’ 
conclusion  that  the  fact  that  the 
proposed  revision  points  out  the 
limitations  of  the  data  will  lead 
consumers  to  conclude  that  the 
insurance  cost  information  is  of  little 
value.  Since  the  issuance  of  the  final 
rule  in  March  1993,  the  text  of  the 
insurance  cost  booklet  has  always 
contained  a  description  of  the 
limitations  of  the  data;  the  revision 
merely  clarifies  tho.se  limitations. 
Therefore,  NHTSA  has  decided  against 
adopting  Advocates’  suggested 
affirmative  statement  concerning  the 
appropriate  uses  of  the  data. 

Advocates’  suggestion  that  the 
reference  to  “new  models”  in  the 
proposed  revision  to  the  third  paragraph 
of  the  text  should  be  deleted  was  based 
on  its  assertion  that  previous  cost 
information  is  applicable  to  new  models 
of  the  same  vehicle  make  if  the  vehicle 
line  has  not  been  substantially 
redesigned.  Although  NHTSA  believes 
that  the  term  “new  models”  is 
ordinarily  understood  to  mean  an 
entirely  new  or  substantially  redesigned 
model,  the  agency  has  concluded  that 
the  term  “new  models”  is  superfluous 
in  this  context.  Accordingly,  the  agency 
is  accepting  Advocates’  proposal  to 
delete  the  reference. 

d.  Advice  about  contacting  insurance 
agents:  Advocates  suggested  a  change  to 
the  agency’s  proposed  language  advising 
consumers  to  contact  insurance  agents 
in  order  to  obtain  relevant  insurance 
cost  information.  Advocates  agreed  that 
it  was  appropriate  to  advise  consumers 
tc  contact  insurance  agents,  but  ~ 


suggested  that  the  regulatory  text  should 
provide  consumers  with  the  option  of 
contacting  either  their  insurance  agent 
or  their  insurance  company,  NHTSA  has 
concluded  that  this  suggestion 
appropriately  recognizes  the  fact  that 
while  in  many  instances,  consumers 
contact  individual  agents  with  respect 
to  their  existing  or  prospective  policies, 
there  are  other  instances  in  which 
insurance  companies  do  not  work 
through  individual  agents  and 
consumers  instead  must  contact  the 
company  directly.  Therefore,  the  agency 
has  decided  to  adopt  Advocates’ 
suggestion  to  clarify  the  advice  by 
referring  both  to  insurance  agents  and 
insurance  companies. 

e.  Description  of  NCAP  test  results: 

VW  recommended  changing  the 
description  of  the  New  Car  Assessment 
Program  (NCAP)  test  results  to 
emphasize  that  they  are  based  on  a 
single,  35  mph,  barrier  crash  test  of  a 
new  vehicle.  NHTSA  does  not  agree 
with  VW  that  a  change  in  wording  is 
necessary.  The  present  text  is  consistent 
with  the  description  of  the  NCAP 
program  that  appears  in  other  NHTSA 
publications.  VW’s  recommended 
change  would  cause  the  description  of 
the  NCAP  program  in  the  insurance  cost 
information  booklet  to  differ  ft-om  the 
text  that  already  appears  elsewhere. 
Moreover,  while  cost  considerations 
limit  the  NCAP  testing  to  one  test  per 
new  vehicle  model,  the  agency  has 
access  to  other  crash  test  data,  both  from 
manufacturers  and  from  its  own 
compliance  test  programs.  The  agency 
has  concluded  from  its  review  of  all 
available  data  that  the  statement  that 
“NCAP  test  results  demonstrate  relative 
frontal  crash  protection  in  new 
vehicles”  is  accurate,  and  has  decided 
to  retain  it. 

f.  Variation  in  premiums:  No 
commenter  addressed  the  agency’s 
proposal  to  amend  the  statement  as  to 
the  amount  by  which  collision  cost  data 
could  result  in  an  insurance  premium 
reduction.  Accordingly,  in  order  to 
increase  the  accuracy  of  the  booklet,  the 
agency  is  adopting  its  proposal  to  state 
that  it  is  unlikely  that  a  consumer’s  total 
premium  will  vary  more  than  10 
percent. 

Regulatory  Impacts 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
rulemaking  action  and  has  determined 
the  action  not  to  be  “significant”  under 
the  Department  of  Transportation’s 
regulatory  policies  and  procedures.  The 


agency  has  determined  that  the 
economic  effects  of  the  proposed 
amendments  are  minimal,  so  that  a  full 
regulatory  evaluation  is  not  required. 

This  notice  adopts  minor  amendments 
to  the  insurance  cost  information 
regulation,  to  increase  the  accuracy  of 
the  information  provided  to  potential 
motor  vehicle  purchasers.  The  amount 
of  extra  text  that  must  be  included  in 
the  information  booklet  as  a  result  of 
this  amendment  is  minuscule. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  amendment  on  small 
entities.  NHTSA  estimates  there  are 
about  27,000  dealers  of  new  passenger 
motor  vehicles.  Many  of  the  dealers  that 
may  be  affected  by  this  amendment  are 
considered  to  be  small  business  entities. 
However,  NHTSA  believes  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  any  of  these  small 
dealers.  This  rulemaking  adopts  minor 
editorial  changes,  that  result  in  the 
addition  of  a  small  amount  of  extra  text 
to  the  insurance  cost  information 
booklet.  The  minimal  cost  increments  to 
the  dealers  that  may  be  associated  with 
this  amendment  should  have  negligible 
effects  on  the  purchase  price  of  new 
passenger  motor  vehicles.  For  these 
reasons,  I  certify  that  this  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this 
amendment  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12623,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  Justice  Reform 

This  amendment  would  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Chapter  323 — 
Consumer  Information  of  49  U.S.C.  does 
not  provide  for  judicial  review  of  rules 
issued  pursuant  to  49  U.S.C.  32302.  The 
Administrative  Procedure  Act,  5  U.S.C. 
701  et  seq.,  provides  generally  for 
judicial  review  of  final  agency  action, 
which  in  certain  circumstances  may 
include  this  proposed  rule.  The 
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Administrative  Procedure  Act  does  not 
require  stdanission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  hie  suit 
in  court. 

List  of  Sabjects  in  49  CFR  Part  582 

Administrative  practice  and 
procedure.  Insurance,  Motor  vehicles. 

In  consideration  of  the  fcnegoing, 
NHTSA  amends  49  CFR  part  582  as 
follows: 

PART  582— [AMENDED] 

1.  The  authority  citation  for  part  582 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  32303;  delegation  of 
authority  at  49  CFR  1.50(0- 

2.  Section  582.5  is  revised  to  read  as 
follows: 

§  582.5  Infonnation  fonn. 

The  information  made  available 
pursuant  to  §  582.4  shall  be  presented  in 
writing  in  the  English  language  and  in 
not  less  than  10-point  type.  It  shall  be 
presented  in  the  format  set  forth  below, 
and  shall  include  the  complete 
explanatory  text  and  the  updated  data 
published  annually  by  NHTSA. 

MARCH  (YEAR  TO  BE  INSERTED] 

COMPARISON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FC«  PASSENGER 
CARS,  STATION  WAGONS/PASSENGER 
VANS.  PICKUPS  AND  UTILITY  VEHICLES 
ON  THE  BASIS  OF  DAMAGE 
SUSCEPTIBIUTY 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  provided  the 
information  m  this  booklet  in  compliance 
with  Federal  iaw  as  an  aid  to  consumers 
considering  the  purchase  of  a  new  vehicle. 
The  booklet  compares  differences  in 
insurance  costs  for  different  makes  and 
models  of  passenger  cars,  station  wagons/ 
passenger  vans,  pickups,  and  utility  vehicles 
on  the  basis  of  damage  susceptibility. 
However,  it  does  not  indicate  a  vehicle's 
relative  safety. 

The  follovring  table  contains  the  best 
available  information  regarding  the  effect  of 
damage  susceptibility  on  insurance 
premiums.  It  was  tal^n  from  data  compiled 
by  the  Highway  Loss  Data  Institute  (HLDI)  in 
its  December  (YEAR  TO  BE  INSERTED] 
Insuronce  CoIUsion  Report,  and  reflects  the 
collision  loss  experience  of  passenger  cars, 
utility  vehicles,  light  trucks,  and  vans  sold  in 
the  United  States  in  terms  of  the  average  loss 
payment  per  insured  vehicle  year  for  (THREE 
APPROPRIATE  YEARS  TO  BE  INSERTED). 
NHTSA  has  not  verified  the  data  in  this  table. 

The  table  represents  vehicles’  collision  loss 
experience  in  relative  terms,  with  100 
representing  the  average  for  all  passenger 
vehicles  Thus,  a  rating  of  122  reflects  a 
collision  loss  experience  that  is  22  percent 
higher  (worse)  than  averse,  while  a  rating  of 
96  reflects  a  colUsion  loss  experience  that  is 
4  perorait  lower  (better)  than  average.  The 
table  is  not  relevant  for  models  that  have 


been  substantially  redesigned  for  [YEAR  TO 
BE  INSERTED],  and  it  does  not  include 
information  about  nradels  without  enough 
claim  experience. 

Although  many  insurance  companies  use 
the  HLDI  information  to  adjust  the  “base 
rate”  for  the  collision  portion  of  their 
insurance  premiums,  the  amount  of  any  such 
adjustment  is  usually  small.  It  is  unlikely 
^hat  your  total  premium  will  vary  more  than 
ten  percent  depending  upon  the  collision 
loss  experience  of  a  particular  vehicle. 

If  you  do  not  purchase  collision  coverage 
or  your  insurance  company  does  not  use  the 
HLDI  information,  your  premium  will  not 
vary  at  all  in  relation  to  these  rankings. 

In  addition,  different  insurance  companies 
often  charge  diRerent  premiums  for  the  same 
driver  and  vehicle.  Therefore,  you  should 
contact  insurance  companies  or  their  agents 
directly  to  determine  the  actual  premium  that 
you  will  be  chaiged  for  insuring  a  particular 
vehicle. 

Please  Note:  In  setting  insurance 
premiums,  insurance  companies  mainly  rely 
on  factors  that  are  n<g  directly  related  to  the 
vehicle  itself  (except  for  its  value).  Rather, 
they  mainly  consider  driver  characteristics 
(such  as  age,  gender,  marital  status,  and 
driving  record),  the  geographic  area  in  which 
the  vehicle  is  driven,  how  many  miles  are 
traveled,  and  how  the  vehicle  is  used. 
Therefore,  to  obtain  complete  information 
about  insurance  premiums,  you  should 
contact  insurance  companies  or  their  agents 
directly. 

Insurance  companies  do  not  generally 
adjust  their  premiums  on  the  basis  of  data 
reflecting  the  crashworthiness  of  different 
vehicles.  Howe\'er,  some  companies  adjust 
their  premiums  for  personal  injury  protection 
and  medical  payments  coverage  if  the 
insured  vehicle  has  features  that  are  likely  to 
improve  its  crashworthiness,  such  as  air  bags 
and  automatic  seat  belts. 

Test  data  relating  to  vehicle 
crashworthiness  are  available  from  NHTSA 's 
New  Car  Assessment  Program  (NCAP).  NCAP 
test  results  demonstrate  relative  frontal  crash 
protection  in  new  vehicles.  Information  on 
vehicles  that  NHTSA  has  tested  in  the  NCAP 
program  can  be  obtained  by  calling  the 
agency’s  toll-free  Auto  Safety  Hotline  at  (800) 
424-9393. 

(Insert  Table  To  Be  Published  Each  March  by 
the  National  Highway  Traffic  Safety 
Administration] 

If  you  would  like  more  details  about  the 
information  in  this  table,  or  wish  to  obtain 
the  complete  Insurance  Collision  Report, 
please  contact  HLDI  directly,  at;  Highway 
Loss  Data  Institute,  1005  North  Glebe  Road, 
Arlington,  VA  22201,  Tel:  (703)  247-1600. 

Issued  on:  March  20. 1995. 

Ricardo  Martinez, 

Administrator. 

IFR  Doc.  95-7266  Filed  3-23-«5:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atonospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  950309069-6069-01;  I.D. 
060694A] 

RIN  0648-AG71 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Rotation  Device 
Requirements 

AGENCY:  National  Marine  Fishenes 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  NMFS  issues  this  final  rule  to 
require  shrimp  trawlers  using  Turtle 
Excluder  Devices  (TEDs)  in  the  Gulf  and 
Atlantic  Areas  to  attach  speciHed 
flotation  devices  to  hard  TEDs  or  special 
hard  TEDs  with  bottom  escape 
openings.  This  action  is  necessary  to 
improve  the  ability  of  bottom-opening, 
hard  TEDs,  and  special  hard  TEDs  to 
safely  exclude  sea  turtles.  In  addition, 
NMFS  is  making  technical  amendments 
to  the  sea  turtle  conservation  regulations 
to  expand  TED  configuration  options  or 
to  clarify  gear  descriptions,  thereby 
reducing  the  chances  of  incidental 
capture  and  mortality  of  endangered 
and  threatened  sea  turtles. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  31, 1995,  except  for 
§  227.72(e)(4)(i)(I)(2)(ij),  whidi  contains 
information  collection  requirements  that 
have  not  yet  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  Once  OMB  approves  these 
requirements,  a  document  will  be 
published  in  the  Federal  Register 
announcing  the  effective  date. 
ADDRESSES:  Requests  for  a  copy  of  the 
envirorunental  assessment  (EA) 
prepared  for  this  action,  and  comments 
on  this  action,  should  be  addressed  to 
the  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  Chief,  Protected 
Species  Management  Branch,  NMFS, 
Southeast  Region  (813/570-5312),  or 
Barbara  Schroeder,  Acting  National  Sea 
Turtle  Coordinator,  NMFS  Office  of 
Protected  Resources  (301/713-1401). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  II.S. 
waters  are  listed  as  either  endangered  or 
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threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp’s 
ridley  [Lepidochelys  kempii), 
leatherback  (Derrooche/ys  corJacea),  and 
hawksbill  (Eretmochelys  imbrJcata)  are 
listed  as  endangered.  Loggeriiead 
[Caretta  caretta]  and  green  {Cheionia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
these  species,  as  a  result  of  shrimp 
trawling  activities,  have  been 
documented  in  the  Gulf  of  Mexico  and 
along  the  Atlantic  seaboard.  Under  the 
ESA  and  its  implementing  regulations, 
taking  sea  turtles  is  prohibited,  with 
exceptions  identified  in  50  CFR  227.72. 
Existing  sea  turtle  omservation 
regulMicMis  (50  CFR  part  227,  subpart  D) 
require  most  shrimp  trawls  operating 
in  the  Gulf  and  Atlantic  areas  to  have  a 
NMFS-approved  TED  installed  in  each 
net  rigg^  for  fishing,  year  round.  The 
requir^  use  ofTEOs  has  si^ificantly 
reduced  ^rimp  trawler  related 
mortalities  of  sea  turtles. 

NMFS  regulatitjns  also  set  forth 
criteria  for  allowable  modifications  to 
NMFS-approved  TEDs  including  the  use 
of  flotation  devices.  Under  50  CFR 
227.72(eK4Kiv)tA),  floats  may  be 
attached  to  TEDs  only  if  they  are 
attached  to  the  outside  of  the  net  or 
inside  the  net  behind  the  rear  surface, 
at  the  top  of  the  TED.  They  may  not  be 
attached  to  a  flap.  In  previous  TED 
certification  tests,  bottom-opening, 
single^rid  TEDs  were  tested  with 
flotation.  However,  because  it  was  not 
previously  evident  to  NTvff'S  gear 
specialists  that  the  lack  of  flotation  on 
bottom-opening  TEDs  may  prevent 
turtle  release  if  used  in  certain  ways, 
flotation  was  not  required. 

Interim  Final  Rule 

NMFS  issued  an  interim  final  rule, 
with  a  request  for  comments,  requiring 
the  use  of  floats  on  bottom-opening 
single-grid  TEDs  (59  FR  33447, 

June  29,  1994).  NMFS  issued  an 
interim  final  rule  because  delaying 
issuance  of  a  flotation  requirement  to 
provide  prior  notice  and  an  c^^rtunity 
for  public  comment  would  lilmly  result 
in  lethal  takings  of  endangered  and 
threatened  sea  turtles.  As  discussed  in 
the  interim  rule,  there  is  information 
that  the  lack  of  flotation  on  bottom¬ 
opening  hard  TEDs  is  likely  preventing 
sea  turtles  from  safely  exitir^  the  trawls. 
For  the  same  reasons,  the  interim  rule 
was  made  effective  with  only  a  14-day 
delay  in  effective  date  rather  than  the 
normal  30-day  delay. 


Comments  and  ReqMnses  on  the 
Interim  Final  Rule 

NMFS  received  numerous  comments 
on  the  interim  final  rule,  both  from 
participants  in  meetings  with  NMFS 
persormel  and  by  letter.  NhffS  reviewed 
all  the  comments  and  combined  them 
under  general  categories  provided 
below. 

Comment  Although  the 
implementation  of  the  flotation 
requirement  alone  did  not  appear  to 
substantially  reduce  turtle  mortalities  in 
the  Gulf  of  Mesdco  during  the  summer 
of  1994,  the  use  of  floats  should  still  be 
required  because  less  experienced 
shrimp  vessel  operators  may  drag  their 
nets  on  the  bottom,  resulting  in  sea 
turtle  capture  as  well  as  unnecessary 
damage  to  trawl  nets. 

Response:  NMFS  agrees.  The 
combination  of  the  flotation 
requirement  with  heightened 
enforcement  efforts  during  the  periods 
of  high  sea  turtle  strandings  in  the  Gulf 
of  Mexico  resulted  in  significant 
reductions  in  sea  turtle  mortalities 
during  the  summer  of  1994.  Thus,  with 
some  alterations  to  the  flotation 
specifications,  NMFS  is  making  the 
flotation  requirement  a  perman^ 
addition  to  the  TED  regulations. 

Comment.  The  delayed 
implementation  of  the  interim  final  rule 
was  shortened  from  the  normal  30-day 
period  to  14  days.  This  short  period  did 
not  provide  shrimpers  with  sufficient 
time  to  comply  wUh  flotation 
requirement. 

Response:  The  Administrative 
Procedure  Act  (APA)  provides  that  the 
publication  of  a  rule  shall  be  made  not 
less  than  30  days  before  its  eflective 
date,  except  as  otherwise  provided  by 
the  agency  for  good  cause  found  and 
published  with  the  rule  (see  5  U.S.C 
553(d)).  In  this  case,  NMFS  determined 
that  good  cause  existed  to  reduce  the 
delayed  effective  date  from  30  days  to 
14  days  because  delayed 
implementation  of  the  flotation 
requirement  would  have  likely  resulted 
in  lethal  takings  of  endangered  and 
threatened  sea  turtles.  In  addition, 
NMFS  gear  experts  noted  that  most 
shrimpers  alr^dy  possessed  the 
inexpensive  floats  required.  Finally, 
notice  of  the  flotation  requirement  was 
informally  given  weeks  l^fore  the 
effective  ^te  of  the  rule  when  NMFS 
staff  met  with  members  of  the  shrimping 
industry  and  media  to  reque^  voluntary 
compliance  with  the  flotation 
requirement. 

Comment.  Required  use  of  floats  will 
cause  nets  to  twist.  Twisted  nets  could 
result  in  lost  catch  and  possible 
entanglement  of  sea  turtles. 


Response:  NMFS  gear  experts  met  and 
traveled  with  memb^  of  Um  shrimp 
fishery  who  reported  twisted  nets 
resulting  {rom  floats  on  the  TQ)s.  P'&fFS 
gear  experts  have  noted  that  a  net  that 
is  set  with  a  twist  in  it  is  unlikely  to 
untwist  itself  during  the  course  ^ 
fishing,  if  floats  are  attached. 

Conversely,  a  {xoperly  set  net  with 
floats  on  the  ITD  will  not  become 
twisted.  In  thousands  of  hours  TED 
testing,  NMFS  has  never  experienced  a 
proUem  with  twisting  TEDs.  NMFS 
believes  that  if  proper  care  is  taken 
when  setting  nets  with  TEDs  with  floats, 
net  twisting  can  be  prevented. 

Comment.  The  requirement  to  use  two 
polyvinyl  chloride  (PVC)  floats  on  larger 
TEDs  should  iK)t  be  applied  to  trawlers 
in  shallow  waters,  as  too  much  flotation 
will  cause  the  net  to  fish  too  far  off  the 
bottom,  resulting  in  lost  catch. 

Response:  The  interim  final  rule 
^lecified  required  flotation  for  a  san^e- 
grid  TED  with  a  circumference  of  120 
inches  (304.8  cm)  or  more  to  cmisist  of 
a  minimum  of  either  one  9.8  inch  (25.0 
cm)  diameter  hard  plastic  or  aluminum 
float  or  two  6.75  in^es  [17.2  cm)  by 
8.75  inches  (22.2  cm)  expanded  PVC 
floats.  Two  PVC  floats  were  required 
because  PVC  becomes  compressed  in 
deep  water  and  loses  buoyancy.  While 
two  PVC  floats  may  provide  excess 
flotation  in  shallow  water,  the  same 
floats  will  provide  adequate  buoymicy 
in  deepier  water  to  ensure  the  TED  do^ 
not  drag  on  the  bottom. 

NMFS  does  not  believe  that  this  rule 
should  be  revised  to  create  different 
requirements  in  different  waiter  depths 
because  water  depth  requirements 
would  be  largely  unenforceable.  NMFS 
recommends  th^  trawlers  working  in 
shallow  waters  switch  to  aluminuiB  or 
hard  plastic  floats.  In  addition,  the  final 
rule  provides  options  for  shrimpers  to 
use  marked  floats  that  would  matdh  the 
buoyancy  of  the  TED,  so  that  the 
problem  of  excessive  flotati<m  could  be 
avoided.  50  CFR  227.72(e)(4)(i)(I)(2) 
allovtrs  shrimp  fishermen  to  use  floate  of 
size  and  in  any  combination  so  that  the 
combined  buoyancy  of  the  floats  equals 
or  exceeds  that  the  TED,  as  kmg  as 
both  the  floats  and  TEDs  have  proper 
markings  indicating  their  weight  or 
buoyancy. 

Comment.  Tongue  trawls  (h^Hype 
trawls)  with  hard  TEDs  should  be 
exempt  from  the  flotation  requirement 
because  the  bib  line  on  these  nets 
normally  would  keep  the  TED  from 
dragging  on  the  bottom.  The  use  of 
floats  with  this  type  of  net  would  cause 
the  net  to  fish  off  the  bottom,  reducing 
the  catdi. 

Response:  NMFS  agrees  that  extra 
flotation  might  cause  a  tongue  trawl  to 
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Rsh  too  high  when  the  center  bridle  line 
is  tight.  However,  there  is  no  way  to 
determine  how  the  line  is  being  handled 
in  the  water;  A  slack  center  bridle  line 
would  allow  the  TED  to  drag  on  the 
bottom.  Enforcement  officers  would  be 
unable  to  effectively  enforce  any  such 
exemption  and  ensure  protection  for  sea 
turtles.  Consequently,  NMFS  does  not 
believe  that  tongue  trawls  should  be 
exempt  for  the  requirement  to  use  floats. 

Comment  Aluminum  TEDs  should  be 
exempt  from  the  flotation  requirement. 
TEDs  made  from  hollow,  welded 
aluminum  tubing  can  be  positively 
buoyant,  and  light-weight  aluminum 
rod  constructions  would  not  need 
additional  flotation. 

Response:  In  a  June  14, 1994  news 
release,  NMFS  requested  that  shrimpers 
voluntarily  attach  flotation  to  bottom¬ 
opening  hard  TEDs,  except  those 
constructed  of  aluminum  tubing.  NMFS 
made  this  request  prior  to  publication  of 
the  interim  final  rule,  and  at  that  time 
believed  that  floats  may  not  be 
necessary  on  aluminiun  TEDs.  Further 
investigation  by  NMFS  gear  experts, 
however,  revealed  that  aluminum 
single-grid  TEDs  also  require 
supplemental  flotation  for  proper 
buoyancy. 

While  hollow  tube  TEDs  can  retain 
air,  all  welds  must  be  watertight.  In  the 
course  of  normal  wear-and-tear,  it  is 
impossible  to  ensure  that  the  welds  will 
be  able  to  exclude  water  under  high 
hydrostatic  pressure  at  fishing  depths. 
The  experience  of  NMFS  enforcement 
personnel  is  that  hollow  TEDs  can  and 
do  flood  \mder  actual  use. 

NMFS’  experience  with  solid  rod 
aluminum  TTDs  is  that  they,  too,  need 
flotation  to  achieve  neutral  buoyancy. 
NMFS  divers  have  filmed  solid 
aluminum  single-grid  TEDs  dragging 
hard  on  the  bottom  when  insufficient 
flotation  is  used.  Therefore.  NMFS 
included  aluminum  TEDs  in  the 
flotation  requirement  in  both  the 
interim  final  rule  and  this  final  rule. 

NMFS  does  recognize  that  the  interim 
rule  may  have  required  too  much 
flotation  on  TEDs  that  are  constructed  of 
very  light  materials.  Likewise,  too  little 
flotation  may  have  been  required  on 
TEDs  that  are  constructed  of  very  heavy 
materials.  To  address  that  problem,  this 
final  rule  includes  a  provision  for 
matching  the  buoyancy  of  the  floats  to 
the  wei^t  of  each  TED. 

Comment  The  specifications  in  the 
interim  rule,  based  on  the  physical 
dimensions  of  the  floats,  do  not  allow 
for  the  use  of  floats  of  different  shapes 
and  sizes  or  multiple,  smaller  floats 
whose  buoyancy  may  be  equivalent. 
Fishermen  who  attempted  to  use  other 
types  and  combinations  of  floats  were 


complying  with  the  intent  of  the 
regulation,  but  were  not  complying  with 
the  letter  of  the  regulation. 

Response:  NMFS  agrees  that  there  are 
many  possible  combinations  of  floats 
that  would  produce  sufficient  buoyancy 
to  prevent  TEDs  fix>m  dragging  on  the 
bottom,  Md  trapping  sea  turtles.  When 
the  buoyancy  of  each  float  can  be  easily 
determined,  allowing  the  use  of 
different  numbers  and  sizes  of  floats 
would  provide  much  greater  flexibility 
to  shrimpers  in  configuring  their  gear, 
based  on  their  personal  experience  and 
preference.  Therefore,  provisions  for  the 
use  of  various  combinations  of  floats  of 
marked  buoyancy  have  been 
incorporated  in  this  final  rule  at  50  CFR 
227.72(e)(4Ki)(IH3). 

Comment  Expanded  ethylene  vinyl 
acetate  (EVA)  should  be  considered  as 
an  alternative  float  material.  Expanded 
EVA  has  the  same  characteristics  as 
expanded  PVC. 

Response:  NMFS  agrees  that  floats 
constructed  of  expanded  EVA  could  be 
used  in  place  of  expanded  PVC. 
Provisions  for  the  use  of  expanded  EVA 
floats  have  been  incorporated  in  this 
final  rule. 

Final  Rule  and  Changes  From  the 
Interim  Final  Rule 

As  a  result  of  comments  and 
recommendations  received,  the  final 
rule  differs  from  the  interim  rule  in 
several  areas. 

1.  The  interim  final  rule  required 
flotation  on  only  bottom-opening  single¬ 
grid  hard  TEDs  because  these  TEDs  are 
the  ones  most  frequently  used  and  an 
need  to  rapidly  address  the  emergency 
situation  presented  by  the  strandings 
last  spring.  Bottom-opening  hooped 
hard  TEDs  and  bottom-opening  Jones 
TEDs  which  make  up  only  a  small 
portion  of  TEDs  in  use,  also  have  the 
same  dragging  problem.  Therefore,  the 
final  rule  extends  the  flotation 
requirement  to  all  bottom-opening  hard 
and  special  hard  TEDs,  including 
hooped  hard  TEDs  and  a  single  special 
hard  TED,  the  Jones  TED. 

2.  The  final  rule  allows  for  the  use  of 
floats  constructed  from  expanded  EVA 
as  an  alternative  to  floats  constructed 
from  expanded  PVC.  NMFS  gear  experts 
determined  that  the  characteristics  of 
expanded  EVA  are  substantially  similar 
to  expanded  PVC.  Allowance  of  this 
material  expands  the  options  available 
to  fishermen  to  comply  with  this  rule. 

3.  The  interim  final  rule  specified 
required  flotation  solely  on  the  basis  of 
the  size  of  the  floats  and  the 
circumference  of  the  TED.  These 
measurements  provide  useful  and 
enforceable  approximations  of  the 
buoyancy  provided  by  the  floats  and  the 


buoyancy  required  by  the  TED.  They  do 
not,  however,  provide  a  means  for 
exactly  matching  the  weight  of  the  TED 
to  the  buoyancy,  nor  do  they  provide  for 
the  use  of  equivalent  amounts  of 
flotation  by  floats  that  do  not  meet  the 
size  specifications.  The  final  rule 
provides  three  alternatives  by  which 
shrimpers  can  comply  with  the 
requirement  to  use  floats.  These 
alternatives  address  many  of  the 
comments  expressed  above  and  provide 
for  maximum  flexibility  for  shrimp 
fishermen.  The  first  alternative,  50  CFR 
227,72(e)(4)(i){I)(I},  provides  the  same 
requirement  as  that  of  the  interim  rule 
with  respect  to  amount  of  flotation  for 
TEDs  with  a  circumference  of  120 
inches  or  greater  and  for  TEDs  with  a 
smaller  circumference. 

The  second  alternative,  50  CFR 
227.72(e)(4)(i)(I)(2),  provides  that  floats 
of  any  size  and  in  any  combination  may 
be  attached  so  that  the  combined 
buoyancy  of  the  floats  equals  or  exceeds  <  j 

the  weight  of  the  TED  provided  that  the  j 

floats  and  TEDs  are  marked  by  the  i 

manufacturers  with  their  buoyancy  and 
weight  as  specified  in  the  regulation. 

NMFS  has  held  informal  discussions 

with  some  TED  and  float  manufacturers 

who  indicated  that,  while  marked  floats 

and  TEDs  are  currently  not  generally 

available,  they  could  be  produced  i 

without  great  difficulty.  NMFS  believes 

that  marked  floats  and  TEDs  will 

become  more  widely  available,  as 

manufacturers  respond  to  demand  from 

fishermen  for  labeled  gear  that  will 

enable  them  to  comply  with  this 

provision.  Furthermore,  previously 

manufactured  TEDs  may  be  weight 

marked  by  returning  them  to  a  j 

registered  manufacturer.  By  simply  | 

adding  up  the  flotation  values  of  the  ? 

floats  used  and  comparing  that  value  to  ^ 

the  imprinted  weight  of  the  TED,  both  ! 

fishermen  and  enforcement  officials  can 

quickly  and  easily  determine  whether 

sufficient  flotation  is  being  used  to 

prevent  bottom-opening  "lEDs  from 

entrapping  turtles.  At  the  same  time, 

shrimpers  can  be  assured  that  they  are 

not  using  excess  flotation,  which  could 

result  in  handling  difficulties  or 

decreased  catches. 

The  third  alternative,  at  50  CFR 
227.72(e)(4)(i)(I)(3),  provides  for  the  use 
of  floats  of  any  size  and  in  any 
combination,  provided  that  the  floats 
are  marked  as  required,  to  achieve  a 
certain  buoyancy  based  on  the 
circumference  of  the  TED.  This 
provision  is  established  in  order  to 
increase  the  flotation  options  available 
before  weight-marked  TFDs  become 
widely  available  in  the  industry.  By 
allowing  shrimpers  to  select  different 
sizes  and  combinations  of  floats  based 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24.  1995  /  Rules  and  Regulations 


15515 


on  their  buoyancy,  the  final  rule 
provides  more  flexibility  in  customizing 
gear  for  optimum  handling.  As  an 
example,  shrimpers  may  elect  to  use 
two  smaller  floats  offeet  to  the  sides  to 
stabilize  the  TED  rather  than  one  large 
float. 

Technical  Amendments  to  TED  Gear 
Descriptions 

A  number  of  technical  amendments 
are  made  to  the  sea  turtle  r^ulations  to 
expand  the  options  of  shrimpers  in 
confining  TEDs  or  to  clarify  previous 
gear  descriptions. 

1.  The  maximum  allowable  grid  angle 
for  hard  TEDs  is  increased  £rom  50°  to 
55°.  A  TED’S  optimum  ^id  angle,  both 
for  turtle  exclusion  and  shrimp 
retention,  is  45°.  Following  proper 
installation  of  a  single-grid  ^rd  TED  or 
special  hard  TED  in  a  new  net,  r^ular 
break-in  and  stretching  of  the  net  will 
cause  the  grid  to  sag,  decreasing  the  grid 
angle  by  up  to  10°.  Therefore,  increasing 
the  maximum  grid  angle  to  55°  allows 
TEDs  to  be  installed  in  new  nets  so  that 
the  optimum  grid  angle  of  45°  will  be 
achieved  after  the  net  is  broken  in. 

2.  The  requirements  for  escape 
openings  on  hard  TEDs  are  clarified  to 
prevent  the  possibility  of  turtle 
entrapment.  The  original  requirements 
only  specified  an  overall  size  for  the 
escape  opening.  With  certain  TEDs. 
however,  an  escape  opening  could  be 
cut  that  matched  the  regulatory 
specifications  but  that  still  left  pockets  ' 
of  net  webbing  at  the  bottom  edge  of  the 
TED  that  could  entangle  and  trap  a 
turtle.  The  technical  amendment 
specifies  the  minimum  amount  of  trawl 
net  webbing  material  that  must  be  cut 
along  the  face  of  the  TED  grid,  though 
the  existing  requirements  for  minimum 
escape  openings  remain  unchanged. 

This  will  ensure  that  the  escape  opening 
is  not  restricted  at  the  face  of  the  TED. 
The  cut  in  the  trawl  webbing  for  the 
escape  opening  cannot  be  narrower  than 
the  outside  width  of  the  grid  minus  8 
inches  (20.4  cm).  In  other  words,  the 
width  of  the  cut  in  the  trawl  webbing 
along  the  face  of  the  grid  must  extend 
on  either  side  to  within  4  inches  (12.2 
cm)  of  the  maximum  outside  width  of 
the  grid.  Figure  13  illustrates  the 
dimensions  for  the  cut. 

3.  The  use  of  chafing  webbing  gear 
vrith  bottom-opening  TEDs,  previously 
an  allowable  modification  for  hard  TEDs 
used  only  in  the  summer  flounder  trawl 
fishery,  is  made  an  allowable 
modification  for  hard  TEDS  used  in  all 
trawl  fisheries  in  which  TEDs  are 
required.  Additionally,  the  materials 
which  may  be  used  and  the  method  of 
attachment  of  the  webbing  chafing  gear 
are  specified. 


4.  The  use  of  door  frames  on  the 
exiting  opraings  of  hooped  hard  TEDs 
is  no  longer  allowed.  Omtinuing 
evaluation  of  TED  technology  by  NMFS 
revealed  that  the  use  of  a  metal  ftame 
door  frame  on  hooped  hard  TEDs  may 
interfere  with  the  release  of  small 
turtles.  This  change  is  believed  to  be 
beneficial  to  sea  turtles  and  to  have  a 
negligible  impact  on  fishermen.  Doors 
on  existing  hooped  hard  TEDs  can  be 
easily  removed  at  the  hinges  or  sawed 
off,  and  a  webbing  flap  may  be  used  to 
cover  the  escape  o^nin^ 

5.  The  method  of  attatmment  of  the 
escape  opening  webbing  flap  is  clarified 
to  state  that  the  sides  of  the  webbing 
flap  may  be  attached  to  the  trawl 
webbing  no  farther  back  than  the  row  of 
meshes  which  lies  6  inches  (15.2  cm) 
behind  the  posterior  edge  of  the  grid. 

This  description  is  much  clearer  than 
the  previous  description,  and  is 
therefore  easier  to  comply  with  and 
enforce. 

6.  The  requirmnents  for  the  escape 
opening  of  the  Taylor  soft  TEX)  are 
changed.  The  minimum  widdi  of  the 
forward  edge  of  the  escape  opening  is 
reduced  from  96  inches  (244  cm)  to  72  - 
inches  (183.6  cm).  The  initial 
certification  testing  of  the  Taylor  TED 
was  conducted  on  a  TED  with  the  72- 
inch  (183.6-cm)  forward  edge,  and  that 
TED  met  NMFS  certification 
requirements.  Therefore,  the  description 
of  the  Taylor  TED  is  changed  to  reflect 
the  originally  certified  gear.  Provisions 
remain  in  the  Taylor  TED  description, 
however,  for  increasing  the  forward 
edge  of  the  escape  opening  of  the  Taylor 
T^  to  96  inches  (244  cm)  in  ofder  to 
permit  the  exclusion  of  leatherback 
turtles. 

7.  The  method  of  attachment  of  an 
accelerator  funnel  forward  of  a  hard 
TED  is  clarified.  A  funnel  may  be 
inserted  immediately  forward  of  the 
TED  if  its  rear  edge  does  not  extend  past 
the  bars  of  the  TED.  The  leading  edge 
of  the  funnel  may  be  sewn  to  the  trawl 
around  its  entire  circumference;  the 
trailing  edge  of  the  funnel  may  be 
attached  to  the  TED  along  1/3  of  the 
circumference  of  the  funnel,  on  the  side 
opposite  the  escape  opening. 

8.  The  description  of  the  Andrews  soft 
TED  is  changed  to  allow  more  flexibility 
in  the  construction  of  the  TED.  The 
Andrews  TED  is  described  as  a  webbing 
funnel  within  the  trawl,  and  for  the 
purposes  of  the  regulation,  the  bottom 
panel  of  the  trawl  net  may  be 
incorporated  as  the  bottom  panel  of  the 
funnel.  This  change  requires  the  bottom 
edge  of  the  side  panels  of  the  funnel  to 
be  sevm  to  the  bottom  panel  of  the 
trawl,  if  the  bottom  panel  of  the  trawl 

is  being  used  as  the  bottom  panel  of  the 


funnel.  Andrews  TEDs  constructed  in 
this  way  should  not  have  any 
deleterious  effect  on  turtles  compared  to 
fiill-ftannel  Andrews  TEDs.  as  the 
bottom  panel  of  the  trawl  is  a  much 
smaller  mesh  size  than  the  TED  itself, 
and  would  not  likely  entangle  turtles. 

In  addition,  the  requirement  is 
deleted  that  the  rear  edge  of  the 
Andrews  TED  funnel  extend  to  within 
20  inches  (50.8  cm)  of  the  net  extension. 
This  requirement  did  not  reflect  the 
originally  certified  TED  and  made 
Andrews  TEDs  difficult  to  construct. 

9.  The  use  of  roller  gear  with  hard 
TEDs  and  special  hard  TEDs  is  allowed. 
Rollers,  constructed  of  hard  plastic, 
attached  beoeath  the  TED  in  a  way  that 
does  not  interfere  with  the  TED  escape 
opening,  may  reduce  the  TED’s  dragging 
on  the  bottom  and  can  reduce  chafing 
and  damage  to  the  TED  and  trawls. 

While  roller  gear  may  reduce  chafing, 
attachment  of  proper  flotation  to  a  TED 
is  the  most  effective  means  to  control 
chafing  on  the  TED  and  to  ensure  sea 
turtle  escape  firom  bottom-opening 
TEDs. 

10.  The  description  of  construction 
materials  approved  for  use  in  hard  TEDs 
is  clarified.  If  steel  or  aluminum  tubing 
is  used,  the  tubing  must  have  a 
minimum  outside  diameter  of  1/2  inch 
(1.27  cm)  and  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm).  The 
previous  description  specified  a 
minimum  inside  diameter  of  1/4  inch 
(0.64  cm)  which  would  result  in 
exces-sively  heavy  TEDs  if  a  larger 
outside  diameter  pipe  was  used,  which 
was  not  the  intention  of  the  original 
rule. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 

12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists,  under  authority  at  5  U.S.C. 
553(b)(B),  to  waive  the  requirement  for 
prior  notice  and  an  opportunity  for 
public  comment  on  those  provisions  of 
this  rule  described  above  as  technical 
amendments  to  TED  gear  descriptions. 
Such  procedures  are  unnecessary 
because  these  changes  are  minor, 
technical  amendments  to  existing 
regulations. 

\Vith  respect  to  the  provisions  of  this 
final  rule  which  impi^ent  provisions 
of  the  interim  final  rule  without  change, 
no  delay  in  effective  date  is  required. 
Regarding  those  provisions  of  the 
interim  final  rule  that  have  been 
changed  by  this  final  rule  and  those  new 
provisions  of  this  final  rule,  described 
above  as  technical  amendments  to  TED 
gear  descriptions,  which  have  the  effect 
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of  relieving  restrictions  on  shrimpers, 
no  delay  in  effective  date  is  required 
under  5  U.S.C.  553(d)(1).  Concerning 
those  provisions  added  by  this  final  rule 
requiring  the  use  of  flotation  on  hooped 
hard  TEDs  and  on  the  Jones  TED,  the 
AA  finds  for  good  cause,  pursuant  to  5 
U.S.C.  553(d)(3),  that  it  is  unnecessary 
and  contrary  to  the  public  interest  to 
delay  for  30  days  the  effective  date  of 
these  provisions  because  30-day  delayed 
implementation  of  this  requirement 
could  result  in  unnecessary  lethal 
takings  of  endangered  and  threatened 
sea  turtles  and  most  shrimpers  already 
possess  the  necessary  and  inexpensive 
flotation  devices  required  and  can 
install  them  quickly.  The  AA  has 
determined  that  7-days  delay  in 
effective  date  will  provide  more  than 
sufficient  time  to  come  into  compliance. 
Further,  with  respect  to  those  provisions 
of  this  rule  described  above  as  technical 
amendments  to  TED  gear  descriptions 
which  impose  new  requirements  on 
shrimpers,  such  as  no  longer  allowing 
the  u.se  of  door  frames  on  hooped  hard 
TEDs,  the  AA  finds  good  cause  to  waive 
the  30-day  delay  in  effective  date  under 
5  U.S.C.  553(d)(3)  because  the 
restrictions  are  very  minor  and  can  be 
accomplished  quickly  and  at  little  or  no 
cost  and  that  to  delay  their 
implementation  could  cause 
unnecessary  lethal  takings  of 
endangered  or  threatened  sea  turtles. 

The  AA  has  determined  that  a  7-day 
delay  in  effective  date  will  provide  more 
than  sufficient  time  to  come  into 
compliance. 

In  the  interest  of  uniformity  with 
respect  to  implementation  of  the 
provisions  of  this  rule,  NMFS  has 
determined  to  make  the  entire  rule 
effective  March  30, 1995,  except  for 
§227.72(e)(4)(i)(I)(2)(/;),  which  contains 
information  collection  requirements  that 
have  not  yet  been  approved  by  OMB. 

This  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA).  This  collection 
has  been  submitted  to  OMB  for 
approval.  Upon  approval,  a  notice  of 
effectiveness  will  be  published  in  the 
Federal  Register. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348,  December  4, 1992) 
requiring  TED-use  in  shrimp  trawls.  A 
supplemental  EA  was  prepared  for  the 
interim  final  rule  and  another  was 
prepared  specifically  for  this  final  rule, 
which  concludes  that  this  action  will 
have  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA 
is  available  (see  ADDRESSES)  and 
comments  on  it  are  reque.sted. 


List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Incorporation  by 
reference.  Marine  mammals. 
Transportation. 

Dated:  March  17, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1531  etseq. 

2.  In  §  227.72,  paragraph 
(e)(4)(iii)(A)(2)  is  removed  and  reserved: 
paragraph  (e)(4)(iii)(E)  is  added:  and 
paragraphs  (e)(4)(i)(A)(3),  (e)(4)(i)(C), 
(e)(4)(i)(G)(l),(e)(4)(i)(G)(2)(/), 

(e)(4)(i)(I),  (e)(4)(ii)(A),  (e)(4)(ii)(B), 
(e)(4)(iii)(C),  (e)(4)(iii)(D),  and  (e)(4)(iv) 
are  revised  to  read  as  follows: 

§  227.72  Exceptions  to  prohibitions. 

«  *  A  A  * 

(e)  *  *  * 

(4)  *  *  * 

(i)  *  .  * 

(A)  *  •  * 

(5)  Steel  or  aluminum  tubing  with  a 
minimum  outside  diameter  of  1/2  inch 
(1.27  cm)  and  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm)  (also 
known  as  schedule  40  tubing). 
****** 

(C)  Angle  of  deflector  bars.  The  angle 
of  the  deflector  bars  must  be  between 
30®  and  55°  from  the  normal,  horizontal 
flow  through  the  interior  of  the  trawl. 

***** 

(G)  *  *  * 

(1)  On  a  hooped  hard  TED,  the  escape 
opening  must  not  be  smaller  than  25 
inches  by  25  inches  (63.5  cm  by  63.5 
cm)  in  the  Gulf  Area,  or  30  inches  by  30 
inches  (76.2  cm  by  76.2  cm)  in  the 
Atlantic  Area.  A  door  frame  may  not  be 
used  over  the  escape  opening;  however, 
a  webbing  flap  may  be  used  as  provided 
in  paragraph  (e)(4)(iv)(C)  of  this  section. 

(2) (/)  On  a  single-grid  hard  TED,  the 
cut  in  the  trawl  webbing  for  the  escape 
opening  cannot  be  narrower  than  the 
outside  width  of  the  grid  minus  4  inches 
(10.2  cm)  on  both  sides  of  the  grid, 
when  measured  as  a  straight  line  width. 
(Figure  13  of  this  part  illustrates  the 
dimensions  of  this  cut.)  The  resulting 
escape  opening  in  the  net  webbing  must 
measure  at  least  32  inches  (81.3  cm)  in 
horizontal  taut  length  and, 
.simultaneously,  10  inches  (25.4  cm)  in 


vertical  taut  height  in  the  Gulf  Area;  or 
35  inches  (88.9  cm)  in  horizontal  taut 
length  and,  simultaneously,  12  inches 
(30.5  cm)  in  vertical  taut  height  in  the 
Atlantic  Area.  The  vertical  measurement 
must  be  taken  at  the  midpoint  of  the 
horizontal  measurement. 
***** 

(1)  Flotation.  Floats  must  be  attached 
to  the  top  one-half  of  all  hard  TEDs  with 
bottom  escape  openings.  The  floats  may 
be  attached  either  outside  or  inside  the 
net,  but  not  to  a  flap.  Floats  attached 
inside  the  net  must  be  behind  the  rear 
surface.  Floats  must  be  attached  with 
heavy  twine  or  rope.  Floats  must  be 
constructed  of  aluminum,  hard  plastic, 
expanded  polyvinyl  chloride,  or 
expanded  ethylene  vinyl  acetate  unless 
otherwise  specified.  The  requirements 
of  this  paragraph  may  be  satisfied  by 
compliance  with  either  the  dimension 
requirements  of  paragraph  (e)(4)(i)(I)(l) 
of  this  section,  or  the  buoyancy 
requirements  of  paragraph  (e)(4)(i)(I)(2) 
of  this  section,  or  the  buoyancy- 
dimension  requirements  of  paragraph 
(e)(4)(i)(I)(J)  of  this  section.  If  roller  gear 
is  used  pursuant  to  paragraph 
(e)(4)(iv)(E),  the  roller  gear  must  be 
included  in  the  circumference 
measurement  of  the  TED  or  the  total 
weight  of  the  TED. 

(7)  Float  dimension  requirements.  (/) 
For  hard  TEDs  with  a  circumference  of 
120  inches  (304.8  cm)  or  more,  a 
minimum  of  either  one  round, 
aluminum  or  hard  plastic  float,  no 
smaller  than  9.8  inches  (25.0  cm)  in 
diameter,  or  two  expanded  polyvinyl 
chloride  or  expanded  ethylene  vinyl 
acetate  floats,  each  no  smaller  than  6.75 
inches  (17.2  cm)  in  diameter  by  8.75 
inches  (22.2  cm)  in  length,  must  be 
attached. 

(//)  For  hard  TEDs  with  a 
circumference  of  less  than  120  inches 
(304.8  cm),  a  minimum  of  either  one 
round,  aluminum  or  hard  plastic  float, 
no  smaller  than  9.8  inches  (25.0  cm)  in 
diameter,  or  one  expanded  polyvinyl 
chloride  or  expanded  ethylene  vinyl 
acetate  float,  no  smaller  than  6.75 
inches  (17.2  cm)  in  diameter  by  8.75 
inches  (22.2  cm)  in  length,  must  be 
attached. 

(2)  Float  buoyancy  requirements. 
Floats  of  any  size  and  in  any 
combination  must  be  attached  such  that 
the  combined  buoyancy  of  the  floats,  as 
marked  on  the  floats,  equals  or  exceeds 
the  weight  of  the  hard  TED,  as  marked 
on  the  TED.  The  buoyancy  of  the  floats 
and  the  weight  of  the  TED  must  be 
clearly  marked  on  the  floats  and  the 
TED  as  follows: 

(/)  Float  buoyancy  markings.  Marking 
must  be  made  in  clearly  legible  raised 
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or  recessed  lettering  by  the  original 
manufacturer.  The  marking  must 
identify  the  buoyancy  of  the  float  in 
water,  expressed  in  grams  or  kilograms, 
and  must  include  the  metric  unit  of 
measure.  The  marking  may  additionally 
include  the  buoyancy  in  English  units.- 
The  marking  must  identify  the  nominal 
buoyancy  for  the  manufactured  float. 

(ij)  TED  weight  markings.  The 
marking  must  be  made  by  a  registered 
TED  manufacturer  and  must  be 
permanent  and  clearly  legible  and  must 
be  accompanied  by  the  identifying 
symbol  of  the  registered  manufacturer. 
The  marking  must  identify  the  in-air, 
dry  weight  of  the  TED,  expressed  in 
grams  or  kilograms,  and  must  include 
the  metric  unit  of  measure.  The  marking 
may  additionally  include  the  weight  in 
English  units.  The  marked  weight  must 
represent  the  actual  weight  of  the 
individual  TED  as  manufactured. 
Previously  manufactured  TEDs  may  be 
marked  upon  return  to  a  registered  TED 
manufacturer.  Where  a  TED  is 
comprised  of  multiple  detachable 
components,  the  weight  of  each 
component  must  be  separately  marked. 

A  TED  manufacturer  may  become 
registered  to  mark  TEDs  by  requesting 
registration  in  writing  from  the  NMFS 
Southeast  Regional  Director.  To  request 
registration,  the  manufacturer  should 
write  to  the  Director,  Southeast  Region, 
NMFS,  9721  Executive  Center  Dr.  North, 
St.  Petersburg,  FL  33702,  and  include 
the  manufacturer’s  name,  address,  and 
telephone  number;  the  sizes,  styles,  and 
anticipated  number  of  TEDs  to  be 
produced  annually:  the  method  of 
marking;  and  a  description  of  the 
manufacturer’s  distinctive,  identifying 
symbol.  Upon  receipt  of  a  complete 
request,  the  Director,  Southeast  Region, 
NMFS,  will  notify  the  manufacturer  in 
w-riting  of  their  registration. 

(3)  Buoyancy-dimension 
requirements.  Floats  of  any  size  and  in 
any  combination,  provided  that  they  are 
marked  pursuant  to  paragraph 
(e)(4Ki){I)(2)(i)  of  this  section,  must  be 
attached  such  that  the  combined 
buoyancy  of  the  floats  equals  or  exceeds 
the  following  values: 

(i)  For  floats  constructed  of  aluminum 
or  hard  plastic,  regardless  of  the  size  of 
the  TED  grid,  the  combined  buoyancy 
must  equal  or  exceed  14  lb  (6.4  kg); 

(li)  For  floats  constructed  of  expanded 
polyvinyl  chloride  or  expanded 
ethylene  vinyl  acetate,  where  the 
circumference  of  the  TED  is  120  inches 
(304.8  cm)  or  more,  the  combined 
buoyancy  must  equal  or  exceed  20  lb 
(9.1  kg);  or 

(/ii)  For  floats  constructed  of 
expanded  polyvinyl  chloride  Or 
expanded  ethylene  vinyl  acetate,  where 


the  circumference  of  the  TED  is  less 
than  120  inches  (304.8  cm),  the 
combined  buoyancy  must  equal  or 
exceed  10  lb  (4.5  kg). 

(ii)  *  *  * 

(A)  Flounder  TED  (Figure  10  of  this 
part).  The  Flounder  TED  must  be 
constructed  of  at  least  1  1/4  inch  (3.2 
cm)  outside  diameter  aluminum  or  steel 
pipe  with  a  wall  thickness  of  at  least  1/ 

8  inch  (0.3  cm).  It  must  have  a 
rectangular  frame  with  outside 
dimensions  which  can  be  no  less  than 
51  inches  (129.5  cm)  in  length  and  32 
inches  (81.3  cm)  in  width.  It  must  have 
at  least  five  vertical  deflector  bars,  with 
bar  spacings  of  no  more  than  4  inches 
(10.2  cm).  The  vertical  bars  must  be 
connected  to  the  top  of  the  frame  and  to 
a  single  horizontal  bar  near  the  bottom. 
The  horizontal  bar  must  be  connected  at 
both  ends  to  the  sides  of  the  frame  and 
parallel  to  the  bottom  bar  of  the  frame. 
There  must  be  a  space  no  larger  than  10 
inches  (25.4  cm)  between  the  horizontal 
bar  and  the  bottom  bar  of  the  frame.  An 
additional  vertical  bar  runs  from  the 
middle  of  the  bottom  bar  to  the  middle 
of  the  horizontal  bar  dividing  the 
opening  at  the  bottom  into  two 
rectangles  with  an  opening  height  of  no 
more  than  10  inches  (25.4  cm)  and  an 
opening  width  of  no  more  than  14  1/2 
inches  (36.8  cm).  If,  because  of  the 
width  of  the  TED,  the  opening  width  of 
the  bottom  rectangles  exceeds  the 
maximum  allowed,  additional  vertical 
bars  must  be  added.  This  TED  must 
comply  with  paragraphs  (e)(4)(i)(B), 
(e)(4)(i)(C).  (e)(4)(i)(F).  and  (e)(4)(i)(G)  of 
this  section  with  respect  to  the  method 
of  attachment,  the  angle  of  the  deflector 
bars,  the  position  of  the  escape  opening, 
and  the  size  of  the  escape  opening, 
except  that  the  deflector  bars  must  be 
positioned  in  the  net  to  deflect  turtles  to 
the  escape  opening  in  the  top  of  the 
trawl.  This  TED  may  not  be  configured 
with  a  bottom  escape  opening. 
Installation  of  an  accelerator  funnel  is 
not  permitted  with  this  TED.  Use  of  this 
TED  is  restricted  to  the  Atlantic  summer 
flounder  bottom  trawl  fishery. 

(B)  Jones  TED  (Figure  11  of  this  part). 
The  Jones  TED  must  be  constructed  of 
at  least  1 1/4  inch  (3.2  cm)  outside 
diameter  aluminum  or  steel  pipe,  and 
the  pipe  must  have  a  wall  thickness  of 
at  least  1/8  inch  (0.3  cm).  It  must  be 
generally  oval  in  shape  with  a  flattened 
bottom.  The  deflector  bars  must  be 
attached  to  the  frame  at  a  45®  angle  from 
the  horizontal  positioning  downward 
and  each  bar  must  be  attached  at  only 
one  end  to  the  frame.  The  deflector  biars 
must  be  attached  and  lie  in  the  same 
plane  as  the  frame.  The  space  between 
the  ends  of  the  bottom  deflector  bars 
and  the  bottom  frame  bar  mu.st  be  no 


more  than  3  inches  (7.6  cm).  The 
spacing  between  the  bottom  three 
deflector  bars  on  each  side  must  be  no 
greater  than  2  1/2  inches  (6.4  cm).  The 
spacing  between  all  other  deflector  bars 
must  not  exceed  3  1/2  inches  (8.9  cm) 
and  spacing  between  ends  of  opposing 
deflector  bars  also  must  not  exceed  3  1/ 

2  inches  (8.9  cm).  This  TED  must 
comply  with  paragraphs  (e)(4)(i)(B), 
(e)(4)(i)(C),  (e)(4)(i)(F).  (e)(4)(i)(G), 
(e)(4)(i)(H)(2),  and  (e)(4)(i)(I)  of  this 
section  with  respect  to  the  method  of 
attachment,  the  angle  of  the  deflector 
bars,  the  position  of  the  escape  opening, 
the  size  of  the  escape  opening,  the  size 
of  the  grid,  and  flotation. 

(iii)  *  *  * 

(C)  Andrews  TED  (Figures  8a  and  8b 
of  this  part).  The  Andrews  TED  is  a 
funnel  constructed  of  5-inch  (12.7-(:m) 
stretched  mesh  polyethylene  or 
polypropylene  webbing  that  is  sewn 
inside  a  shrimp  trawl.  The  bottom  panel 
of  the  trawl  may  be  used  as  the  bottom 
panel  of  the  funnel,  so  long  as  the 
bottom  edges  of  the  sides  of  the  funnel 
are  sewn  at  every  mesh  to  the  bottom 
panel  of  the  trawl.  The  leading  edge  of 
the  funnel  must  be  sewn  with  heavy 
twine  at  all  points  to  the  outer  trawl 
beginning  on  the  row  of  meshes  located 
20  meshes  behind  the  center  of  the 
footrope  and  continuing  around  the 
circumference  of  the  trawl,  following 
the  same  row  of  meshes.  The  webbing 
may  not  be  laced  with  rope.  The  funnel 
must  taper  to  an  escape  opening  in  the 
bottom  of  the  trawl.  The  trailing  edge  on 
the  funnel  must  be  sewn  at  all  points 
around  the  circumference  of  the  escape 
opening.  The  escape  opening  must  be  at 
least  96  inches  (243.8  cm)  in 
circumference.  A  webbing  flap  may  be 
used  to  cover  the  escape  opening  if  no 
device  holds  the  webbing  flap  closed  or 
otherwise  restricts  the  opening,  and  if 
such  flap  is  constructed  of  webbing  that 
has  a  stretched  mesh  size  no  larger  than 
2  inches  (5.1  cm),  lies  on  the  outside  of 
the  trawl,  is  attached  along  its  entire 
forward  edge  forward  of  the  escape 
opening,  is  50  meshes  wide  and  15 
meshes  deep,  does  not  overlap  the  exit 
opening  more  than  5  meshes  on  each 
side  (it  may  be  attached  along  the  15- 
mesh  edge),  and  maintains  an  opening 
of  at  least  48  inches  (121.9  cm)  in  a  taut 
position. 

(D)  Taylor  TED  (Figures  9a  and  9b  of 
this  part).  The  Taylor  TED  is 
constructed  of  6-inch  (15.2-cm) 
polyethylene  .or  polypropylene  webbing 
that  is  heat-set  knotted  or  braided.  The 
Taylor  TED  deflector  panel  mu-st  be  not 
less  than  228  inches  (580  cm)  on  the 
leading  edge  and  not  le.ss  than  120 
inches  (305  cm)  long.  The  leading  edge, 
sides,  and  apex  of  the  deflector  panel 
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must  be  sewn  to  the  trawl  body  so  as  to 
form  a  complete  barrier  to  large  objects 
inside  the  trawl  net  forward  of  the 
codend  or  extension.  The  apex  may  be 
removed  not  more  than  24  inches  (61 
cm)  forward  of  the  rear  point.  If  the  apex 
is  removed,  a  rectangular  section  24 
inches  (61  cm)  long  must  be  sewn 
evenly  to  the  rear  of  the  deflector  panel 
to  maintain  the  120-inch  (305-cm) 
length.  The  leading  edge  of  the  Taylor 
TED  deflector  panel  must  be  sewn  to  the 
bottom  body  of  the  trawl  net.  The  rear 
point  of  the  deflector  panel,  or  rear 
edge,  if  the  ap>ex  is  removed,  must  be 
sewn  evenly,  centered  across  the  top 
body.  An  escape  opening  must  be 
located  on  the  top  of  the  trawl  body 
centered  over  the  deflector  panel.  The 
opening  must  measure  not  less  than  72 
inches  (183.6  cm),  must  be  in  a  single 
row  of  meshes,  and  must  be  located  no 
farther  forward  than  the  point  where  its 
entire  length  is  above  the  deflector 
panel“the  forward  edge  of  the  opening 
must  extend  from  the  attachment  of  the 
deflector  panel  on  one  side  of  the  body, 
across  the  top  of  the  body,  to  the 
attachment  of  the  deflector  panel  on  the 
other  side.  All  trawl  webbing  above  the 
deflector  panel  between  the  72-inch 
(183.6-cm)  cut  and  the  posterior  edge  of 
the  deflector  panel  must  be  removed.  A 
ret:tangular  flap  of  nylon  webbing  not 
larger  than  2-inch  (5.1-cm)  stretched 
mesh  may  be  sewn  to  the  forward  edge 
of  the  escape  opening.  The  width  of  the 
flap  may  not  exceed  the  length  of  the 
forward  edge  of  the  triangular  opening. 
The  flap  may  extend  not  more  than  12 
inches  (30.5  cm)  beyond  the  rear  point 
of  the  escape  opening.  The  sides  of  the 
flap  may  be  attached  to  the  body,  but 
may  not  be  attached  farther  aft  than  the 
rear  point  of  the  escape  opening.  One 
row  of  chain  not  larger  than  3/16  inch 
(4.76  mm)  may  be  sewn  evenly  to  the 
back  edge  of  the  flap.  The  stretched 
length  of  the  chain  may  not  exceed  84 
inches  (214.2  cm). 

(E)  Allowable  modifications  to  soft 
TEDs.  The  following  modifications  may 
be  made  to  the  Morrison  and  Taylor 
TEDs  to  increase  the  size  of  the  escape 
opening  to  permit  the  exclusion  of 
leatherl^ck  turtles.  An  enlarged  escape 
Ofjening  must  be  created  on  the  top  of 
the  trawl  body  centered  over  the 
deflector  panel.  The  opening  must 
measure  not  less  than  96  inches  (244 
cm),  must  be  in  a  single  row  of  meshes, 
and  must  be  located  no  farther  forward 
than  the  point  where  its  entire  length  is 
above  the  deflector  panel-the  forward 
edge  of  the  opening  must  extend  from 
the  attachment  of  the  deflector  panel  on 
one  side  of  the  body,  across  the  top  of 
the  body,  to  the  attachment  of  the 


deflator  panel  on  the  other  side.  All 
trawl  webbing  above  the  deflector  panel 
between  the  96-inch  (244-cm)  cut  and 
the  posterior  edge  of  the  deflector  panel 
must  be  removed.  A  rectangular  flap  of 
nylon  webbing  not  larger  than  2-inch 
(5.1-cm)  stretched  mesh  may  be  sewn  to 
the  forward  edge  of  the  escape  opening. 
The  width  of  the  flap  may  not  exceed 
the  length  of  the  forward  edge  of  the 
triangular  opening.  The  flap  may  extend 
not  more  than  12  inches  (30.4  cm) 
beyond  the  rear  point  of  the  escape 
opening.  The  sides  of  the  flap  may  be 
attached  to  the  body,  but  may  not  be 
attached  farther  aft  than  the  rear  point 
of  the  escape  opening.  One  row  of  chain 
not  larger  than  3/16  inch  (4.76  mm)  may 
be  sewn  evenly  to  the  back  edge  of  the 
flap.  The  stret^ed  length  of  the  chain 
may  not  exceed  96  inches  (244  cm).  For 
the  Morrison  TED,  the  apex  of  the 
excluder  panel  may  be  removed  no 
more  than  48  inches  (122  cm)  forward 
of  the  rear  edge.  A  rectangular  section 
48  inches  (122  cm)  long  must  then  be 
sewn  evenly  to  the  rear  of  the  excluder 
panel  to  maintain  the  length  prescribed 
in  the  description  of  the  Morrison  TED. 
For  the  Morrison  TED,  the  addition  of 
a  webbing  flap  and  the  modification  of 
the  excluder  panel  may  only  be  done 
conjointly  with  the  enlargement  of  the 
escape  opening  as  described  in  this 
para^aph  (e)(4)(iii)(E). 

(iv)  Allowable  modifications  to  TEDs. 
No  modifications  may  be  made  to  an 
approved  soft  TED,  except  for  the 
modifications  described  in  paragraph 
(e)(4)(iii)(E).  Unless  otherwise 
prohibited  in  paragraph  (e)(4)(ii)  of  this 
section,  only  the  following 
modifications  may  be  made  to  an 
approved  hard  TED  and  an  approved 
special  hard  TED: 

(A)  Floats.  In  addition  to  floats 
required  pursuant  to  paragraph 
(e)(4)(i)(I)  of  this  section,  floats  may  be 
attached  to  the  top  one-half  of  the  TED, 
either  outside  or  inside  the  net,  but  not 
to  a  flap.  Floats  attached  inside  the  net 
must  be  behind  the  rear  surface  at  the 
top  of  the  TED. 

(B)  Accelerator  funnel.  An  accelerator 
funnel  may  be  installed  in  the  trawl,  if 
it  is  made  of  net  webbing  material  with 
a  stretched  mesh  size  not  greater  than  1 
5/8  inches  (4.1  cm),  if  it  has  an  inside 
horizontal  opening  of  at  least  39  inches 
(99.1  cm)  when  measured  in  a  taut 
position,  if  it  is  inserted  in  the  net 
immediately  forward  of  the  TED,  and  if 
its  rear  edge  does  not  extend  past  the 
bars  of  the  TED.  The  trailing  edge  of  the 
accelerator  funnel  may  be  attached  to 
the  TED  on  the  side  opposite  the  escape 
opening  if  not  more  than  1/3  of  the 
circumference  of  the  funnel  is  attached, 
and  if  the  inside  horizontal  opening  of 


at  least  39  inches  (99.1  cm)  is 
maintained.  In  a  downward  shooting 
TED.  only  the  top  1/3  of  the 
circumference  of  the  funnel  may  be 
attached  to  the  TED.  In  an  upward 
shooting  TED,  only  the  bottom  1/3  of 
the  circumference  of  the  funnel  may  be 
attached  to  the  TED. 

(C)  Webbing  flap.  A  webbing  flap  may 
be  used  to  cover  the  escape  opening  if 
no  device  holds  it  closed  or  otherwise 
restricts  the  opening,  and  if  it  is 
constructed  of  webbing  with  a  stretched 
mesh  size  no  larger  than  1  5/8  inches 
(4.1  cm),  lies  on  the  outside  of  the  trawl, 
is  attached  along  its  entire  forward  edge 
forward  of  the  escape  opening,  is  not 
attached  on  the  sides  beyond  the  row  of 
meshes  that  lies  6  inches  (15.2  cm)  . 
behind  the  posterior  edge  of  the  grid, 
and  does  not  extend  more  than  24 
inches  (61.0  cm)  beyond  the  posterior 
edge  of  the  grid. 

(D)  Chafing  webbing.  A  single  piece  of 
nylon  webbing,  with  a  twine  size  no 
smaller  than  size  36  (2.46  mm  in 
diameter),  may  be  attached  outside  of 
the  escape  opening  webbing  flap  to 
prevent  chafing  on  bottom  opening 
TEDs.  This  webbing  may  be  attached 
along  its  leading  edge  only.  This 
webbing  may  not  extend  beyond  the 
trailing  edge  or  sides  of  the  existing 
escape  opening  webbing  flap,  and  it 
must  not  interfere  or  otherwise  restrict 
the  turtle  escape  opening. 

(E)  Roller  gear.  Roller  gear  may  be 
attached  to  the  bottom  of  a  TED  to 
prevent  chafing  on  the  bottom  of  the 
TED  and  the  trawl  net.  When  a  webbing 
flap  is  used  in  conjunction  with  roller 
gear,  the  webbing  flap  must  be  of  a 
length  such  that  no  part  of  the  webbing 
flap  can  touch  or  come  in  contact  with 
any  part  of  the  roller  gear  assembly  or 
the  means  of  attachment  of  the  roller 
gear  assembly  to  the  TED,  when  the 
trawl  net  is  in  its  normal,  horizontal 
position.  Roller  gear  must  be 
constructed  according  to  one  of  the 
following  design  criteria: 

(1)  A  single  roller  consisting  of  hard 
plastic  shall  be  mounted  on  an  axle  rod, 
so  that  the  roller  can  roll  freely  about 
the  axle.  The  maximum  diameter  of  the 
roller  shall  be  6  inches  (15.24  cm),  and 
the  maximum  width  of  the  axle  rod 
shall  be  12  inches  (30.4  cm).  The  axle 
rod  must  be  attached  to  the  TED  by  two 
support  rods.  The  maximum  clearance 
between  the  roller  and  the  TED  shall  not 
exceed  1  inch  (2.5  cm)  at  the  center  of 
the  roller.  The  support  rods  and  axle  rod 
must  be  made  from  solid  steel  or  solid 
aluminum  rod  no  larger  than  1/2  inch 
(1.28  cm)  in  diameter.  The  attachment 
of  the  support  rods  to  the  TED  shall  be 
such  that  there  are  no  protrusions  (lips, 
sharp  edges,  burrs,  etc.)  on  the  front  face 
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of  the  grid.  The  axle  rod  and  support 
rods  must  lie  entirely  behind  the  plane 
of  the  face  of  the  TED  grid. 

(2)  A  single  roller  consisting  of  hard 
plastic  tubing  shall  be  tightly  tied  to  the 
back  face  of  the  TED  grid  with  rope  or 
heavy  twine  passed  through  the  center 


of  the  roller  tubing.  The  roller  shall  lie 
flush  against  the  TED.  The  maximum 
outside  diameter  of  the  roller  shall  be  3 
1/2  inches  (8.0  cm),  the  minimum 
outside  diameter  of  the  roller  shall  be  2 
inches  (5.1  cm),  and  the  maximum 
length  of  the  roller  shall  be  12  inches 


(30.4  cm).  The  roller  must  lie  entirely 
behind  the  plane  of  the  face  of  the  grid. 

***** 

3.  Figure  1  to  part  227  is  revised  to 
read  as  follows: 

BILLING  ccce  35ia-22-F 


FIGURE  1  to  part  227--NMFS  TED 


BILLING  CODE  3510-22-C 


4.  Figure  13  to  part  227  is  revised  to  read  as  follows: 


BILLING  CODE  3S10-22-F 
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Extension  Webbing 


Min.  Escape  Opening  Width  = 
Max.  Frame  Width  Minus  8" 


FIGURE  13  to  part  227--SINGLE  GRID  HARD  TED  ESCAPE  OPENING 


BILUNG  CODE  3S10-22-C 

IFR  Doc.  95-7235  Filed  3-21-95;  11:30  am) 
BILLING  CODE  3510-22-F 
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50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  I.D. 
032095A] 

Groundfish  of  the  Gulf  of  Alaska; 

Pacific  Cod  for  Processing  by  the 
Inshore  Component  In  the  Central 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  22, 1995,  until  12 
midnight,  A.l.t.,  December  31,1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
.50  CFR  parts  620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  the  Central  Regulatory  Area  was 
established  by  the  final  1995  groundfish 
specifications  (60  FR  8470,  February  14, 
1995)  as  41,085  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  the  inshore 
component  in  the  Central  Regulatory 
Area  soon  will  be  reached.  The  Regional 


Director  established  a  directed  fishing 
allowance  of  38,085  mt,  with 
consideration  that  3,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Central 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reaped. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  March  20, 1995. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-7232  Filed  3-20-95;  4;43  pm) 
BILUNG  CODE  3SU>-22-f 


SO  CFR  Part  675 

[Docket  No.  950206040-5040-01;  LD. 
032095C] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Cod  by 
Vessels  Using  Trawl  Gear  in  Bycatch 
Limitation  Zone  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels  using 
trawl  gear  in  Bycatch  Limitation  Zone  1 
(Zone  1)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAl).  This 
action  is  necessary  to  ptrevent  exceeding 
the  prohibited  species  catch  (PSC) 
allowance  of  C.  bairdi  Tani^r  crab 
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apportioned  to  the  trawl  Pacific  cod 
fishery  category  in  Zone  1. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  20, 1995,  until  12 
midnight,  A.l.t.,  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  PSC  allowance  of  C.  bairdi 
Tanner  crab  in  Zone  1  for  the  trawl 
Pacific  cod  fishery  category,  which  is 
defined  at  §  675.21(b)(l)(iii)(E),  was 
established  as  225,000  crabs  by  the  1995 
final  initial  specifications  (60  FR  8479, 
February  14,  1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21  (c)(l)(i),  that  the  PSC  allowance 
of  C.  bairdi  Tanner  crab  for  the  trawl 
Pacific  cod  fishery  in  Zone  1  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  Zone  1  of  the 
BSAl. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.21 
and  is  exempt  from  review  under  E.O 
12866. 

Authority:  16  U.S.C  1801,  ef  seq. 

Dated;  March  20, 1995. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-7233  Filed  3-20-95;  4:43  pml 
BILUNG  CODE  3510-22-F 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart981 
[Docket  No.  FV94-981-4  PR] 

Almonds  Grown  in  Calilomia; 
Reduction  of  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments.  _ _ 


summary:  This  proposed  rule  invites 
comments  on  revising  the  expenses  and 
assessment  rate  previously  established 
under  Marketing  Order  No.  981  for  the 
1994-95  crop  year.  This  proposal  would 
reduce  the  budget  of  expenses  and  rate 
which  almond  handlers  may  be  assessed 
for  funding  expenses  by  the  Almond 
Board  of  California  (Board)  that  are 
reasonable  and  necessary  to  administer 
the  program. 

OATES:  Comments  received  by  April  24, 
1995,  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090—6456,  FAX  202— 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2536-S,  Washington,  DC  20090-6456, 
telephone  202-720-1509,  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-ln-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 


Street,  Suite  102B,  Fresno,  California  1 

93721,  telephone  209-487-5901,  or  reg 

FAX  (209)  487-5906. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981,  both  as 
amended  (7  CFR  part  981),  regulating 
the  handling  of  almonds  grown  in 
California.  The  marketing  agreement 
and  order  are  effective  under  the  ^ 

Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-6741, 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  P' 

(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866.  c 

This  proposed  rule  has  been  reviewed  ^ 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  provisions  of  ^ 
the  marketing  order  now  in  effect,  ^ 

California  almonds  are  subject  to  ^ 

■  assessments.  It  is  intended  that  the  ^ 

assessment  rate  as  proposed  herein  will  j 
be  applicable  to  all  assessable  almonds 
handled  during  the  1994-95  crop  year, 
which  began  July  1 , 1994,  and  ends  June 
I  30. 1995.  This  proposed  rule  would  not  i 
preempt  any  State  or  local  laws, 
i  regulations,  or  policies,  unless  they^ 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
.  parties  may  file  suit  in  court.  Under 
section  608c(15)(A),  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
,t  imposed  in  connection  with  the  order  is 
:,  not  in  accordance  with  law  and 

requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  handler 
I-  is  afforded  the  opportunity  for  a  hearing 
}  on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
al  The  Act  provides  that  the  district  court 
ic  of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
s*  review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

,,  Pursuant  to  the  requirements  set  forth 

2)  in  the  Regulatory  Flexibility  Act  (RFA), 
nt  the  Administrator  of  the  Agricultural 

ng  Marketing  Service  (AMS)  has 

considered  the  economic  impact  of  this 
sv  rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000  , 

producGrs  of  California  almonds  undar 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 


A  budget  of  expenses  and  rate  of  1 
assessment  for  the  1994-95  crop  year 
was  recommended  on  May  18, 1994,  by 
the  Board,  the  agency  responsible  for 
local  administration  of  the  program.  An 
interim  final  rule  was  issued  in  the 
Federal  Register  on  July  14. 1994.  [59 
FR  35847]  and  a  final  rule  was  issued 
in  the  September  8, 1994  Federal 
Register  [59  FR  46321].  Approved 
expenditures  total  $9,435,262  with  an 
approved  assessment  rate  of  2.25  cents 
per  pound.  Of  the  2.25  cents  per  pound, 
handlers  could  receive  credit-back 
against  their  assessment  obligation  up  to 
one  cent  per  pound  for  their  own 
promotional  expenditures.  Specific  i 

explanations  of  various  expenditure 
categories  and  comparisons  with  a  prior 
period  are  contained  in  the 
aforementioned  final  rule.  ; 

The  Board  met  on  September  14. 

1994,  and  recommended,  by  a  seven  to 
two  vote,  postponing  its  paid 
advertising  campaign  and  directly  | 

related  activities  until  further  notice.  It  ! 
also  voted  to  postpone  assessment  J 

5  billings  pending  evaluation  of  legal  ^ 

issues  and  future  program  activities.  -j 

Generic  public  relations  activities  and 
other  promotion-related  activities  to  ^ 

which  the  Board  was  contractually  || 

committed  at  that  time  are  to  be  ^ 
continued.  This  action  was  taken  as  a  j 
result  of  uncertainty  created  by  legal  J 
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decisions  regarding  the  Board’s  former 
advertising  eind  promotion  program. 

Specifically,  the  Ninth  Circuit  Court 
of  Appeals  ruled  in  December  1993,  that 
aspects  of  the  Board’s  former  advertising 
and  promotion  program  in  the  1980’s 
were  unconstitutional.  On  remand,  the 
district  court  subsequently  awarded 
plaintiff  handlers  refunds  of 
assessments  and  other  money  spent 
under  the  program.  'Hiis  decision  was 
issued  on  September  6, 1994,  which  led 
to  the  Board’s  actions  to  postpone 
advertising  activities  at  its  September 
14, 1994,  meeting.  The  district  court’s 
remand  decision  is  currently  being 
appealed.  In  addition,  several  handlers 
filed  legal  challenges  to  the  Board’s 
current  credit-back  advertising  and 
promotion  program,  pursuant  to  Section 
608(c)(15)(A)  of  the  Act. 

The  Board  again  met  on  November  30, 

1994,  and  recommended,  by  a  seven  to 
three  vote,  reducing  the  assessment  rate 
by  eliminating  the  portion  applicable  to 
credit-back  to  handlers  for  their  own 
promotional  activities  (one  cent),  and  by 
eliminating  the  portion  of  the  remaining 
assessment  applicable  to  generic 
promotion  activities.  The  resulting 
assessment  rate  the  Board  recommended 
handlers  pay  was  .47  cents  per  pound. 
Concurrently,  the  Board  again 
postponed  assessment  billings  pending 
further  evaluation  of  the  Boat’s 
financial  status.  These  actions  were 
taken  because  of  the  app>arent  lack  of 
support  by  some  handlers  at  the  present 
time  for  generic  promotion  and  credit- 
back  programs,  demonstrated  by  legal 
challenges  filed  by  such  handlers 
representing  a  significant  portion  of  the 
industry  volume.  One  Board  member 
commented  that  since  the  handlers  who 
have  filed  legal  challenges  are  not  likely 
to  pay  the  advertising  assessment,  it  is 
not  equitable  for  the  remainder  of  the 
industry  to  shoulder  the  expense  of  an 
advertising  program. 

The  Board  met  again  on  February  1, 

1995,  and  recommended,  by  a  six  to 
four  vote,  to  further  reduce  the 
assessment  rate.  The  Board 
recommended  an  assessment  rate  of  .25 
cents  per  pound.  This  action  was  taken 
after  the  Board  further  evaluated  its 
financial  position  and  current  and 
future  program  activities. 

If  implemented  and  collected,  an 
assessment  rate  of  .25  cents  per  pound 
will  generate  income  of  $1,675,000 
based  on  an  estimated  assessable  crop  of 
670  million  pounds.  When  combined 
with  cash  and  cash  equivalents  held  by 
the  Board,  this  would  provide  the  Board 
with  sufficient  income  to  meet  its 
administrative  expenses  and  those 
promotional  expenses  to  which  it  is 


contractually  obligated  for  the 
remainder  of  the  current  fiscal  year. 

To  reduce  the  budget  of  expenses 
previously  approved  ($9,435,262),  the 
Board  deleted  the  funds  budgeted  for 
reserve  replenishment  ($300,000)  and  at 
its  November  30, 1994,  meeting, 
postponed  a  major  portion  ($3.9 
million)  of  the  ^.7  million  funds 
budgeted  for  promotional  activities. 
These  revisions  would  reduce  the 
budget  to  $5,235,262.  The  reduced 
budget  would  provide  the  Board  with 
sufficient  capital  to  carry  into  the  next 
fiscal  year  to  finance  operations  prior  to 
collection  of  future  assessments. 

Concerns  were  raised  that  the 
reduction  of  the  assessment  rate  mid¬ 
way  through  the  crop  year  may  generate 
complaints  from  those  handlers  who 
relied  on  the  final  rule  of  September  8, 
1994,  which  established  an  assessment 
rate  of  2.25  cents  per  pound,  of  which 
handlers  could  receive  credit-back  up  to 
one  cent  per  pound  for  their  own 
promotional  expenditures.  Some 
handlers  have  incurred  expenses  that 
would  be  eligible  for  credit-back  under 
the  provisions  of  that  rule. 

If  the  assessment  rate  is  reduced  with 
no  portion  being  creditable,  there  will 
be  no  assessment  for  these  handlers  to 
claim  credit-back  against.  However,  an 
assessment  rate  of  .25  cents  per  pound 
is  significantly  lower  than  the  ciurent 
rate  of  2.25  cents.  Under  the  ciurent 
established  assessment  of  2.25  cents,  if 
handlers  claimed  credit-back  for  the 
entire  one  cent,  they  would  still  be 
required  to  pay  1.25  cents  per  pound  to 
tlie  Board.  Handlers  would  pay 
significantly  less  even  if  they  conducted 
advertising  for  which  they  believed 
credit-back  would  be  obtained.  In 
addition,  benefits  are  derived  from 
advertising  undertaken  by  these 
handlers. 

This  action  would  reduce  the 
assessment  obligation  imposed  on 
handlers.  The  assessments  would  be 
uniform  for  all  handlers.  The 
assessment  cost  would  be  offset  by  the 
benefits  derived  by  the  op>eration  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  Conunents  received 
within  30  days  of  publication  of  this 
proposed  rule  in  the  Federal  Register 
will  be  considered  prior  to  any  final 
action  being  taken. 


List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements, 

Nuts,  Reporting  and  recradkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  981.341  is  revised  to  read 
as  follows: 

§981.341  .  Expenses  and  assessment  rate. 

Expenses  of  $5,235,262  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  June 
30, 1995.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
accordance  with  §  981.81  is  fixed  at  .25 
cents  per  kernel  pound  of  almonds.  Of 
the  .25  cents  assessment  rate,  none  is 
available  for  handler  credit-back 
pursuant  to  §  981.441. 

Dated;  March  21, 1995. 

Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-7336  Piled  3-23-95;  8:45  am) 
BtLLING  CODE  3410-O2-W 


7  CFR  Part  1036 

[Docket  No.  DA-95-13) 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 

Proposed  Termination  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Proposed  termination  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  terminate 
the  advertising  and  promotion 
provisions  of  the  Eastern  Ohio-Western 
Pennsylvania  order.  Termination  of  the 
provisions  was  requested  by  several 
associations  of  dairy  farmers  whose 
milk  is  pooled  under  the  order. 
Temiination  would  eliminate  redundant 
expenses  in  administering  regional 
advertising  and  promotion  programs 
without  affecting  producers’ 
participation. 

DATES:  Comments  are  due  on  or  before 
April  7, 1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
VVashingtonr  DC  20090-6456  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  dairy 
farmers  and  would  not  affect  milk 
handlers. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  Hie  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
termination  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area  is  being 
considered: 

Sections  1036.105  through  1036.122, 
the  undesignated  center  heading 


preceding  them,  and  the  reference  to 
these  provisions  in  §  1036.73. 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  14th  day  after  the  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
14  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
process  to  appoint  a  new  Board  is 
initiated  in  April. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  termination,  requested 
by  Milk  Marketing  Inc.  (MMI),  Dairylea 
Cooperative  Inc.,  and  Tri-County 
Producers  Cooperative,  all  associations 
of  dairy  farmers  whose  milk  is  pooled 
on  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order,  would 
eliminate  the  advertising  and  promotion 
provisions  of  that  order. 

The  cooperatives  stated  that  the 
primary  purpose  of  these  provisions,  at 
the  time  of  their  implementation,  was  to 
increase  producer  participation  in  the 
advertising  and  promotion  of  milk  and 
dairy  products.  However,  the  Dairy  and 
Tobacco  Adjustment  Act  of  1985 
mandated  that  all  dairy  fanners 
contribute  to  such  activities  through  a 
national  program  spanning  all  Federal 
order  marketing  areas  (7  CFR  part  1150). 
The  cooperatives  asserted  that  the 
advertising  and  promotion  provisions  of 
the  order  are  redundant  and  create 
unnecessary  expenses  in  view  of  the 
existence  of  qualified  regional  programs 
that  are  funded  under  the  national 
advertising  and  promotion  program.  The 
efficiency  and  effectiveness  of  producer 
funds  would  be  enhanced  with 
termination  of  the  Federal  order 
advertising  and  promotion  provisions. 
Thus,  the  cooperatives  requested 
removal  of  the  advertising  and 
promotion  provisions  to  eliminate 
administrative  costs  without  affecting 
the  integrity  of  the  Federal  order 
program. 

Section  608c(16)(A)  of  the  Act 
authorizing  Federal  milk  orders 
provides  that  any  order  provisions  may 
be  terminated  separately  whenever  the 
Secretary  makes  a  determination  that 
such  provisions  obstruct  or  do  not  tend 
to  effectuate  the  declared  policy  of  the 
Act. 


Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provisions  should  be  terminated 

List  of  Subjects  in  7  CFR  Part  1036 
Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1036  continues  to  read  as  follows: 

Authority:  Secs.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  March  21, 1995. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  95-7335  Filed  3-23-95;  8:45  am) 
BILLING  CODE  341(M>2-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  93-076-6] 

RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  regarding  the 
establishment  of  standards  for  “swim- 
with-the-dolphin”  interactive  programs. 
This  extension  will  provide  interested 
persons  with  additional  time  to  prepare 
comments  on  the  proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  93- 
076-2  that  are  received  on  or  before 
March  24, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-076-2,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Ave.  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Senior  Staff  Veterinarian, 
Animal  Care  Staff,  REAC,  APHIS,  4700 
River  Road  Unit  84,  Riverdale,  MD 
20737-1228,  (301)  734-8699. 
SUPPLEMENTARY  INFORMATION:  On 
January  23, 1995,  we  published  in  the 
Federal  Register  (60  FR  4383-4389, 
Docket  No.  93-076-2)  a  proposal  to 
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amend  the  Animal  Welfare  regulations 
to  establish  standards  for  “swim-with- 
the-dolphin”  interactive  programs. 

Comments  regarding  the  proposed 
rule  were  required  to  be  received  on  or 
before  February  22, 1995.  On  February 

28. 1995,  we  published  a  notice  in  the 
Federal  Register  (60  FR  10810,  Docket 
No.  93-076-4),  reopening  and  extending 
the  comment  period  for  Docket  No.  93- 
076-2  through  March  9, 1995.  On  March 

9. 1995,  we  published  a  notice  in  the 
Federal  Register  (60  FR  12908,  Docket 
93-076-5)  further  extending  the 
comment  period  through  March  13, 

1995.  However,  several  Federal  agencies 
have  indicated  the  need  for  additional 
time  to  develop  and  submit  comments 
on  the  proposed  rule. 

So  that  we  may  consider  comments 
received  after  March  13,  we  are 
reopening  and  extending  the  comment 
period  for  Docket  No.  93-076-2  through 
March  24, 1995.  During  this  period, 
other  interested  persons  may  also 
submit  their  comments  for  our 
consideration. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.17, 
2.51,  and  371.2(g). 

Done  in  Washington,  DC,  this  21st  day  of 
March  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  95-7333  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies;  Computer  Generated 
Facsimiles  of  SBA  Forms 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  qualifted  development 
companies  to  use  computer  generated 
facsimile  exact  copies  of  SBA 
application  and  closing  forms  in 
submitting  loan  applications  and 
closing  documents.  This  rule  is  being 
proposed  in  order  to  ease  administration 
of  the  development  company  program. 
DATES:  Comments  must  be  submitted  on 
or  before  April  24, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
LeAnn  Oliver,  Acting  Director,  Office  of 
Rural  Affairs  &  Economic  Development, 
Small  Business  Administration,  409  3rd 
Street  S.W.,  Suite  8300,  Washington, 
D.C.,  20416.  • 

FOR  FURTHER  INFORMATION  CONTACT: 


LeAnn  Oliver,  (202)  205-6485. 
SUPPLEMENTARY  INFORMATION:  For  many 
years,  SBA  has  required  Certified 
Development  Companies  to  use  forms 
provided  by  SBA  in  the  development 
company  loan  program.  With  advances 
in  technology,  forms  may  be  reproduced 
as  mirror  image  facsimiles  by 
computers.  Such  reproductions  may  be 
in  the  best  interests  of  the  development 
company  loan  program. 

Under  this  proposed  rule,  Certified 
Development  Companies  would  be 
authorized  to  use  SBA  application  and 
closing  forms  which  have  been 
computer  generated  by  the  certified 
development  companies,  attorneys 
retained  by  such  companies,  or  by  third 
parties  with  whom  they  have 
contracted.  Because  SBA  in  the  past  has 
withheld  permission  to  computerize 
certain  identified  SBA  forms,  the 
proposed  new  section  108.504-1  would 
specifically  include  the  following  forms 
in  the  general  authority  to  utilize 
computer  generated  facsimile  copies: 
SBA  Forms  1248  (Authorization  and 
Debenture  Guaranty),  1505  (Note),  1504 
(Debenture),  1506  (Servicing  Agent 
Agreement),  1429  (Use  of  Proceeds),  148 
(Guaranty),  928  (Mortgage),  930  (Deed  of 
Trust),  1059  (Security  Agreement),  1243 
(CDC  Certificate)  and  1528  (CDC  Board 
Resolution). 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  rule  will  not 
constitute  a  significant  regulatory  action 
for  purposes  of  Executive  Order  12866, 
since  the  change  is  not  likely  to  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more. 

SBA  certifies  that  this  rule  will  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35. 

SBA  certifies  that  this  rule  will  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

SBA  certifies  that  this  rule  is  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  Executive  Order  12778. 

List  of  Subjects  in  13  CFR  Part  108 

Loan  programs/business.  Small 
businesses. 


For  the  reasons  set  forth  above,  SBA 
proposes  to  amend  part  108  of  title  13 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  108— [AMENDED] 

1.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  687(c),  695, 696, 697a. 
697b.  697c. 

2.  Section  108.504-1  would  be  added 
to  read  as  follows: 

§  1 08.504-1  Computer  Generated 
Facsimile  Copies  of  SBA  Forms 

For  504  Program  loans,  a  503 
Company  may  use  computer  generated 
SBA  application  and  closing  forms 
which  are  exact  facsimile  reproductions 
of  SBA  forms  generated  by  the  503 
Company,  attorneys  retained  by  the  503 
Company  or  by  third  parties  with  which 
the  503  Company  has  contracted; 
provided  that  a  503  Company  which 
utilizes  such  computer  generated  forms 
shall  be  responsible  to  SBA  for  a 
substantial  loss  resulting  from  inexact 
reproduction  of  any  such  form  and 
provided  further  that  SBA  reserves  the 
right  not  to  guarantee  a  debenture 
because  an  inexact  computer  form  has 
been  submitted  to  SBA  in  support  of  a 
request  for  such  guarantee.  All  SBA  loan 
forms,  including,  but  not  limited  to  the 
following,  may  be  computer  generated: 
SBA  Forms  1248  (Authorization  and 
Debenture  Guaranty),  1505  (Note),  1504 
(Debenture),  1506  (Servicing  Agent 
Agreement),  1429  (Use  of  Proceeds),  148 
(Guaranty),  928  (Mortgage),  930  (Deed  of 
Trust),  1059  (Security  Agreement),  1243 
(CDC  Certificate)  and  1528  (CDC  Board 
Resolution). 

***** 

Catalog  of  Federal  Domestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  Loans);  59.041  Certified 
Development  Company  Loans  (504  Loans). 

Dated:  February  10, 1995. 

Philip  Lader, 

Administrator. 

(FR  Doc.  95-6977  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Chapter  I 

Federal  Aviation  Administration; 
Harmonization  Initiatives 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (FAA). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  will  convene  a  meeting  to 
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accept  input  from  the  public  on  the 
Harmonization  Work  Program.  The 
Harmonization  Work  Program  is  the 
means  by  which  the  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  cany  out  a  commitment  to 
harmonize,  to  the  maximum  extent 
possible,  the  rates  regarding  the 
operation  and  maintenance  of  civil 
aircraft,  and  the  standards,  practices, 
and  procedures  governing  the  design 
materials,  workmanship,  and 
construction  of  civil  aircraft,  aircraft 
engines,  and  other  components.  The 
purpose  of  this  meeting  is  to  provide  an 
opportunity  for  the  public  to  submit 
input  to  the  Harmonization  Work 
Program.  This  notice  announces  the 
date,  time,  location,  and  procedures  for 
the  public  rueeting. 

OATES:  The  public  meeting  will  be  held 
on  April  II,  1995,  starting  at  9  a.m. 
Written  comments  are  also  invited  and 
must  be  received  on  or  before  March  31, 
1995. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Logan  Airport  Hilton. 

Boston,  Massachusetts  02126.  Persons 
unable  to  attend  the  meeting  may  mail 
their  comments  in  triplicate  to:  Ms. 
Nicole  Romeo,  Federal  Aviation 
Administration,  Engine  and  Propeller 
Directorate,  ANE-llQ,  12  New  England 
Elxecutive  Park,  Burlington, 
Massachusetts  Q1803. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regm'ding  the 
logistics  of  the  meeting  should  be 
directed  to  Ms.  Nicole  Romeo,  Engine 
and  Propeller  Directorate 
Harmonization  Coordinator,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
238-7111;  telefax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  March  31, 1995.  Such 
requests  should  be  submitted  to  Ms. 
Nicole  Romeo  as  listed  in  the  section 
titled  FOR  FURTHER  INFORMATtON  CONTACT 
and  should  include  a  written  sununary 
of  oral  remarks  to  he  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  time  is  available  during  the  meeting; 
however,  the  name  of  those  individuals 
may  not  appear  on  the  written  agenda. 

Tne  FAA  will  prepare  an  agenda  of 
speakers  who  will  be  av'ailaWe  at  the 
meeting.  Every  effort  will  be  made  U> 
accommodate  as  many  speakers  as  v 
possible.  In  addition,  the  amount  of 


time  allocated  to  each  speaker  may  be 
less  than  the  amount  of  time  requested. 

Meeting  Procedures 

The  following  procedures  are 
established  to  fecilitate  the  meeting; 

(1)  There  will  be  no  admission  or 
other  charge  to  attmid  or  to  participate 
in  the  meeting  The  meeting  will  be 
open  lo  all  persons  who  have  requested 
in  advance  te  present  statements  or  who 
register  on  the  day  of  the  meeting 
sul^t  to  availability  of  space  in  the 
meeting  room. 

(2)  There  will  be  a  morning  and 
afternoon  break  and  a  lunch  break. 

(3)  The  meetii^  may  adjourn  early  if 
scheduled  ^eakers  complete  their 
statements  in  less  time  than  currently  is 
scheduled  for  the  meeting. 

(4)  An  individual,  whether  speaking 
in  a  ffeisonal  or  a  representative 
capacity  on.  behalf  of  an  organization, 
may  be  limited  to  a  If^minute 
statement.  K  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(5l  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  avail^e  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-corae-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  paesent  a  balance  of 
viewpoints  and  issues. 

(6)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  at  the  above  number  10 
calendar  days  before  the  meeting. 

(7)  Representatives  of  the  FAA  and 
JAA  will  preside  over  the  meeting. 

(8)  The  mating  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
made  a  part  of  tlie  official  record.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  wil'  be  available  at  the 
meeting. 

(9) .  The  FAA  will  review  and  consider 
all  material  piresented  by  piarticipants  at 
the  meeting.  Position  pa{>ers  or  material 
presenting  views  or  information  related 
to  propos^  hatrmoniza^ion  initiatives 
may  be  accepM.ed  at  the  discretion  of  the 
FAA  and  JAA  presiding  officers.  The 
FAA  requests  ^at  persons  paFticip>ating 
in  the  meeting  provide  five  (5)  copies  of 
all  materials  to  be  p>resented  for 
distribution  to  the  pianel  members;  other 
copies  may  be  provided  to  the  audience 
at  the  discr^ion  of  the  participiant. 

(10)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  trf  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 


panel  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  pmsition  of  the 
FAA  or  JAA. 

(11)  The  meeting  is  designed  to  soKcii 
public  views  and  more  complete 
information  on  propK)sed  harmonization 
initiatives.  Therefore,  the  meeting  will 
be  conducted  in  an  informal  and 
Qonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  piarticiprant;  however,  pmnel 
members  may  ask  questimis  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Issued  in  Washington,  D.C.,  on  March  ID. 
1995. 

Daivid  S.  Potter, 

Cochoinnan,  Harmonization  Management 
Team. 

IFR  Doc.  95-65.54  Filed  3-23-95;  8:45  amf 
BILLING  CODE  49T0-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFR  Part  at 
[EE-8a-89] 

RIN  1545-AN57 

Time  for  Furnishing  Wage  Statements 
on  Termination  of  Employer’s 
Operations;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRSJ, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  contains 
notice  of  public  hearing  on  proposed 
regulations  under  sections  6051  and 
6071  of  the  Internal  Revenue  Code  of 
1986  concerning  the  time  for  furnishing 
wage  statements  to  both  employees  and 
the  Social  Security  Administration  upon 
the  termination  of  an  employer’s 
operations. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  May  8, 1995,  beginning  at 
1  p.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
Monday,  April  17, 1995. 

ADDRESSES:  The  public  hearing  wilt  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
N.W.,  Washington,  D.C.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn; 
CC:DC»(l;CORP:T:R  (EE-63-89),  room 
5228,  Washington,  D.C.  20044  or  hand- 
delivered  between  the  hours  of  8  a.m. 
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and  5  p.m.  to:  CC:DOM:CORP:T:R  (EE- 
83-89),  Courier’s  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W,,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6051  and 
6071  of  the  Internal  Revenue  Code.  The 
proposed  regulations  appeared  in  the 
Federal  Register  on  Thursday, 

December  22, 1994  (59  FR  65982). 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
April  17, 1995,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
12:45  p.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doc.  95-7338  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  4e30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  13-1 -6552b;  FRL-5177-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Disapproval  of  New 
Source  Review  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  disapprove  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District  of 
Columbia  pertaining  to  the  regulation  of 
major  new  and  major  modifred  sources 
locating  in  the  District  of  Columbia.  Tbe 
intended  effect  of  this  action  is  to 
disapprove  the  District  of  Columbia 
regulations  because  they  do  not  meet 
the  requirements  of  the  Clean  Air  Act. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  disapproving  the  State’s  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency  has 
determined  that  the  rationale  to 
disapprove  this  SIP  revision  strongly 
supports  that  decision  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  disapproval  is  set  forth 
in  the  direct  frnal  rule  and  in  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  24, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs 
(3AT00),  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs,  2100  Martin  Luther 
King  Ave,  SE.,  Washington,  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  for  the  District  of  Columbia  new 
source  review  regulations  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 


relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
Oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  17, 1995. 

Stanley  Laskowski, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  95-7244  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  SS60-«0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[IC  Docket  No.  94-31;  DA  95-421] 

Preparation  for  International  ITU  World 
Radiocommunication  Conferences 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extending 
comment  period. 

SUMMARY:  This  order  grants  a  request  by 
COMSAT  Mobile  Communications 
Division  of  COMSAT  Corporation  to 
extend  the  time  for  filing  reply 
comments  in  response  to  the  Second 
Notice  of  Inquiry.  The  deadline  for 
filing  reply  comments  is  extended  from 
March  21, 1995,  to  April  14, 1995. 

DATES:  Reply  comments  must  be  filed 
on  or  before  April  14, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.,  N.W., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  L.  Allison,  International  Bureau. 
(202)  739-0557  or  Damon  C.  Ladson, 
International  Bureau,  (202)  739-0510. 

SUPPLEMENTARY  INFORMATION: 

Order 

1.  COMSAT  Corporation’s  COMSAT 
Mobile  Communications  Division 
(COMSAT)  requests  that  the  time  for 
filing  reply  comments  to  the  Second 
Notice  of  Inquiry '  in  this  proceeding  be 
extended  from  March  21, 1995,  to  April 
14, 1995.  COMSAT  represents  that  its 
request  is  supported  by  American 
Mobile  Satellite  Corporation,  Iridium. 
Inc.,  Loral/Qualcomm  Partnership,  L.P., 
and  TRW.  Inc. 

2.  This  proceeding  seeks  comment  on 
a  broad  range  of  complex  and  technical 
issues  to  assist  the  Commission  in 
preparing  draft  U.S.  proposals  for  the 
World  Radiocommunication  Conference 
(WRC-95)  to  be  convened  by  the 
International  Telecommunication  Union 


'  Second  Notice  of  Inqoirv  in  IC  D«m  kct  No  '*4 
31 . 60  FR  B9<M  (Feb.  16.  19951 


15528 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  /  Proposed  Rules 


(ITU)  in  G«ieva,  Switzwland  ftx>m 
October  23  to  NovembCT  17, 1995.  The 
FCC  Draft  U.S.  proposals  resulting  from 
this  proceeding  will  be  considered  by 
the  Departments  of  State  and  Commerce 
in  forging  final  U.S.  proposals  for  WRC- 
95.  Final  U.S.  proposals  must  be 
transmitted  to  the  ITU  by  June  23, 1995. 

3.  In  its  request,  COMSAT  states  that 
it  and  many  other  interested  parties  are 
now  actively  participating  in 
preparations  for  two  international 
meetings  taking  place  later  this  month 
relating  to  WRC  preparations;  in  the 
Commission’s  \VRC-95  Industry 
Advisory  Committee  (lAC);  and  in 
preparing  comments  to  the 
Commission’s  2  GHz  allocation 
proceeding.2  COMSAT  asserts  that  in 
view  of  these  eictivities,  and  because  of 
the  complex  nature  and  significance  of 
the  issues  posed  in  the  Second  Notice 
of  Inquiry,  the  March  21st  deadhne  does 
not  allow  sufficient  time  for  full 
development  of  reply  comments.  In 
particular,  COMSAT  notes  that  it  and 
others  are  engaged  in  the  U.S. 
preparations  for  the  Conference 
Preparatory  Meeting  (CPM)  for  WRC-95 
that  will  occur  in  Geneva  from  March  22 
to  April  5, 1995.  The  CPM  will  complete 
a  Report  to  WRC-95  containing 
technical,  operational,  and  regulatory/ 
procedural  information  on  the  WRC-95 
agenda  items.  COMSAT  contends  that 
postponing  the  reply  comment  deadline 
until  after  the  CPM’s  conclusion  would 
enable  the  parties  to  incorporate  the 
results  of  t^t  meeting  into  their  reply 
comments  thereby  making  them  more 
informative  and  valuable  to  the 
Commission.  Finally,  COMSAT 
recognizes  that  the  Commission  is  under 
extreme  time  constraints  to  draft  U.S. 
proposals  in  time  for  negotiation  with 
other  government  entities.  It  avers  that 
the  requested  extension  will  not  disrupt 
this  process  nor  the  lAC’s  completion  of 
its  Final  Report  due  to  the  Commission 
on  May  1, 1995. 

4.  Although  the  Bureau  does  not 
routinely  grant  extension  requests,  we 
find  that  an  extension  of  the  reply 
comment  deadline  to  April  14, 1995 
would  be  beneficial  in  this  jnioceeding 
as  it  would  enable  the  parties  to  incliide 
valuable  and  potentially  critical 
information  learned  at  the  CPM.  We  ask 
the  parties  participating  in  the  CPM  to 
incorporate  the  results  of  the  meeting 
into  their  reply  comments  and  to 
include,  where  possible,  their  views  on 
the  likely  success  of  potential  U.S. 
proposals  at  WRC-95  and  where  known, 
the  views  of  foreign  delegations.  “The 
parties  should  note,  however,  that  the 


^  Notice  of  Proposed  Rule  Making  in  ET  Docket 
No.  9S-18.  60  Fed  Reg.  11.644  (Mar.  2, 1995). 


Bureau  remains  ctmimitted  to  complete 
this  proceeding  on  a  timely  basis  and 
that  no  further  extensions  are 
contemplated. 

5.  Accordingly,  pursuant  to  Section 
0.261  of  the  Commission’s  rules,  47  CFR 
0.261,  it  is  ordered  That  the  deadline  for 
filing  reply  comments  in  response  to  the 
Second  Notice  of  Inquiry  is  extended  to 
April  14, 1995. 

Federal  Communications  Commission. 

Scott  Blake  Harris, 

Chief,  International  Bureau. 

(FR  Doc.  95-7360  Filed  3-23-95;  8:45  am] 
BILLING  CODE  Srt2-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 

ACirON:  Revisions  to  notice  of  public 
meeting. 

SUMMARY:  On  March  7,  1995  a  notice 
was  published  in  the  Federal  Register 
(60  n?  12530)  to  reschedule  the  public 
meetings  to  discuss  the  continuing 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45, 
Government  Property,  for  April  6, 1995, 
and  April  7, 1995.  This  revision  notice 
is  to  change  the  meeting  room  number 
and  the  topics  scheduled  for  discussion 
at  those  meetings. 

DATES:  Public  Meetings:  The  public 
meetings  will  be  conducted  at  the 
address  shown  below  from  12:30  p.m.  to 
5:00  p.m.,  local  time,  chi  April  6, 1995; 
and  from  9:30  a.m.  to  5:00  p.m.,  l(K:al  ' 
time,  on  April  7, 1995. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  ^ould  be  submitted  to 
the  address  below  on  or  before  April  3. 
1995. 

ADDRESSES:  Draft  Materials:  Interested 
parties  may  obtain  drafts  of  the 
materials  to  be  discussed  at  the  April  6 
and  7  public  meetings  from  Ms. 
Angelena  Moy,  PDUSD(A&T)DP/MPI. 
1211  S.  Fern  Street,  Room  C-109, 
Arlington,  VA  22202-2808. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
Ms.  Angelena  Moy,  PDUSD(A&T)DP/ 
MPI,  1211  S.  Fern  Street,  Room  (>-109, 
Arlington,  VA  22202-2808. 

Public  Meeting:  The  location  of  the 
public  meeting  is  1211  S.  Fern  Street, 
Room  A-lOO,  Arlington,  VA  22202- 
2808.  Individuals  wishing  to  atterKl  the 
meeting,  including  individuals  wishir^ 


to  make  presentations  on  the  topics 
scheduled  for  discussion,  should 
contact  Ms.  Angelena  Moy, 
PDUSD(A&T)DP/MPI.  1211  S.  Fern 
Street,  Room  C-109,  Arlington,  VA 
22202-2808. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Ms.  Angelena  Moy,  telephcme  (703) 
604-5387.  FAX  (703)  604-6709. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  16,  1994,  (59  FR  47583) 
the  Director  of  Defense  Procurement, 
Department  of  Defense,  announced  an 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45, 
Government  Property,  to  make  it  easier 
to  understand  and  to  minimize  the 
burdens  imposed  on  corrtraertors  and 
contracting  officers.  The  Director  of 
Defense  Procurement  is  providing  a 
forum  for  an  exchange  of  ideas  and 
information  with  government  and 
industry  personnel  by  holding  public 
meetirrgs,  soliciting  public  comments, 
and  publishing  notices  of  the  public 
meetings  in  the  Federal  Register. 

Interested  parties  are  invited  to 
present  statements  on  the  following 
topics:  (1)  draft  legislation  permitting 
negotiated  sales  of  low  value 
Government  property  to  holding 
contractors.  (2)  revisions  to  FAR 
52.245-17,  Special  Tooling,  (3) 
establishing  the  value  of  Government 
property  for  the  purpose  of  determining 
appropriate  rental  charges,  and  (4)  the 
definition  of  sensitive  property. 

Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Directorate. 

IFR  Doc.  95-7260  Filed  3-23-95;  8:45  am] 
BILLING  CODE  5008  0*  M 


48  CFR  Part  215 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contracting 
by  Negotiation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Defense  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Supplement  (DFARS)  to 
permit  the  head  of  the  contracting 
activity  to  determine  the  appropriate 
level  to  delegate  authority  for  the 
approval  of  second  and  subsequent 
rounds  of  best  and  final  offers  for 
competitive  negotiated  acquisitions 
under  other  than  formal  source 
selection. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 


4 
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address  shown  below  on  or  before  May 
Z3,  1995,  to  be  considered  in  the 
formulation  of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to;  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  R.G.  Layser,  PDUSD{A&T)DP(DAR). 
IMD  30139,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  Telefa.x 
number  (703)  602-0350.  Please  cite 
DFARS  ^se  93-D006  in  all 
correspondence  related  to  this  issue, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.G.  Layser,  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  was  issued  to 
allow  the  head  of  the  contracting 
activity  to  determine  the  appropriate 
level  to  delegate  authority  for  the 
approval  of  second  and  subsequent 
rounds  of  best  and  final  offers  for 
competitive  negotiated  acquisitions 
under  other  than  formal  source 
selection. 

B.  Regulatory  Flexibility  Act 

The  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  because  this  rule  only  changes 
internal  agency  approval  procedures. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  new 
recordkeeping,  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501, et seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Ai:qiiisitinn 
Hegulations  Council. 

Therefore,  48  CFR  Part  215  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
('.hapterl. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.611  is  amended  by 
revising  paragraph  (c)(iKB)  to  read  as 
follows: 

§  215.61 1  Best  aod  final  offers. 

(c)(i)  *  *  * 


(B)  The  head  of  the  contracting 
activity  (HCA)  or  designee  for  all  other 
competitive  negotiated  acquisitions. 

***** 

|FK  Doc.  95-7261  Filed  3-23-95;  8:45  am] 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 
[Docket  No.  95-19;  Notice  1] 

RIN  2127-Af-64 

Consumer  Information  Regulations; 
Fees  for  Course  Monitoring  Tires  and 
for  Use  of  Traction  Skid  Pads 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  NHTSA’s  consumer  information 
regulations  on  uniform  tire  quality 
grading  by  establishing  fees  for  the 
purchase  of  treadwear  course 
monitoring  tires  and  for  the  use  of  the 
traction  skid  pads  at  NHTSA’s  Uniform 
Tire  Quality  Grading  Test  Facility  in 
San  Angelo,  Texas. 

OATES:  Comments.  Comments  must  be 
received  on  or  before  May  23, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  ^ove 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Docket  hours 
are  9:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clive  Van  Orden,  Office  of  Vehicle 
Safety  Compliance,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  (202-366-2830). 

SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  directed  the 
Secretary  of  Transportation  to  proscribe 
standards  establishing  “a  uniform 
quality  grading  system  for  motor  vehicle 
tires.”  Those  standards  are  found  at  49 
CFR  575.104.  For  the  purpose  of  aiding 
consumers  in  making  an  informed 
choice  in  the  purchase  of  passenger  car 
tires,  the  standards  require  motor 
vehicle  and  tire  manufacturers  and  tire 
brand  owners  to  label  such  tires  with 
information  indicating  their  relative 
performance  in  the  areas  of  treadwear, 
traction,  and  temperature  resistance. 


The  unifonn  tire  quality  grading 
standards  require  treadwear 
performance  to  be  evahiated  cm  a 
specific  roadway  course,  approximately 
400  miles  in  length,  which  was 
established  by  NHTSA  in  the  vicinity  of 
Goodfellow  Air  Force  Base  in  San 
Angelo,  Texas.  The  course  is  designed 
to  produce  treadwear  rales  that  are 
generally  representative  of  those 
encountered  by  tires  in  public  use.  The 
standards  require  manufacturers  to 
correct  the  projected  mileage  obtained 
for  tested  tires  to  account  for 
environmental  and  other  variations  that 
occur  during  testing  on  the  course.  This 
is  done  by  comparing  the  performance 
of  the  tested  tires  to  that  of  course 
monitoring  tires  placed  on  a  vehicle  that 
is  part  of  the  same  convoy  as  the 
vehicles  on  which  the  tires  being  tested 
are  placed.  The  course  monitoring  tires 
are  specially  manufactured  under 
controlled  conditions  for  NHTSA  so  that 
they  can  be  used  as  a  standard  for 
grading  the  tires  being  tested.  Section 
575.104(e)(ii)  of  the  standards  states  that 
“the  course  monitoring  tires  are  made 
available  by  the  NHTSA  at  Goodfellow 
Air  Force  Base,  San  Angelo,  Tex.,  for 
purchase  by  any  persons  conducting 
tests  at  the  test  course.” 

The  uniform  tire  quality  grading 
standards  also  require  that  tire  traction 
be  “evaluated  on  skid  pads  that  are 
established,  and  whose  severity  is 
monitored,  by  the  NHTSA  *  *  49 

CFR  575.104(f)(1).  As  further  described 
in  the  standards,  these  test  pads  are 
pa\’ed  with  asphalt  and  concrete 
surfaces  that  have  specified  locked- 
wheel  traction  coefficients  when 
evaluated  in  a  manner  prescribed  in  the 
standards.  Two  of  these  traction  skid 
pads  have  been  constructed  at  NHTSA’s 
Uniform  Tire  Quality  Grading  Test 
Facility  in  San  Angelo.  This  facility  also 
includes  an  instrumented  vehicle  and 
test  trailer,  and  maintenance  support 
equipment.  In  addition  to  this 
government  test  facility,  traction  skid 
pads  have  been  constructed  at  several 
commercial  facilities.  'These  include  the 
Transportation  Research  Center’s 
facility  in  East  Liberty,  Ohio,  Juan  Lopez 
in  Lar^o,  Texas  (formerly  the  Uniroyal 
Proving  Grounds),  Firestone’s  facility  in 
Fort  Stockton,  Texas,  General  Tire’s  Test 
Track  in  Uvalde,  Texas,  and  the 
Smithers  TransjXHlation  Test  Cente?  in 
Pecos,  Texas.  For  the  purpose  of 
evaluating  tire  traction,  manufacturers 
are  not  restricted  to  the  use  of  the 
traction  skid  pads  at  the  government 
facility  in  San  Angelo,  and  may  use 
those  at  any  commercial  facility. 

The  Department  of  Transportation's 
Office  of  Inspector  General  (OIG) 
recently  completed  an  audit  of  NHTSA’s 
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Uniform  Tire  Quality  Grading  Test 
Facility  in  San  Angelo.  As  a  result  of 
this  audit,  the  OIG  concluded  that 
NHTSA  was  not  recovering  the  full  cost 
of  the  course  monitoring  tires  that  it 
sells  at  San  Angelo  and  was  not 
charging  a  user  fee  for  the  use  of  the 
traction  skid  pads  at  that  facility, 
contrary  to  the  requirements  of  Office  of 
Management  and  Budget  (0MB) 

Circular  A-25. 

0MB  Circular  A-25  establishes 
Federal  policy  regarding  fees  assessed 
for  Government  services  and  for  the  sale 
or  use  of  Government  goods  or 
resources.  The  Circular  expresses  the 
general  policy  that  “lal  user  charge 
•  *  *  vvill  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  from  Federal  activities  beyond 
those  received  by  the  general  public.” 

For  the  purpose  of  determining  the 
amount  of  user  charges  to  assess,  the 
Circular  states  that  “user  charges  will  be 
sufficient  to  recover  the  full  cost  to  the 
Federal  Government  *  *  *  of  providing 
the  service,  resource,  or  good  when  the 
Government  is  acting  in  its  capacity  as 
sovereign.”  Full  cost  is  defined  in  the 
Circular  as  “all  direct  and  indirect  costs 
to  any  part  of  the  Federal  Government 
of  providing  a  good,  resource,  or 
service  *  *  The  Circular  further 
provides  that  when  the  Government  is 
not  acting  in  its  capacity  as  sovereign, 
“user  charges  will  be  based  on  market 
priced  *  *  *.” 

In  selling  course  monitoring  tires  to 
manufacturers,  the  government  is  acting 
in  its  capacity  as  sovereign,  because  the 
manufacturers  have  no  practical 
alternative  means  of  acquiring  tires  with 
a  specific  base  course  wear  rate  that 
must  be  used  in  grading  the  treadwear 
of  the  tires  they  are  testing.  Before  it  was 
audited  by  the  OIG,  NHTSA  was 
charging  $304.50  for  each  course 
monitoring  tire  that  it  sold.  In  its  audit 
report,  the  OIG  noted  that  this  amount 
was  not  sufficient  to  recover  the  full 
cost  incurred  by  the  government  in 
furnishing  these  tires.  In  order  to 
recover  this  full  cost,  NHTSA  raised  the 
charge  for  each  course  monitoring  tire  to 
$379.00  in  January,  1995.  Through  this 
notice,  NHTSA  is  proposing  to  formally 
establish  $379.00  as  the  fee  for  each 
course  monitoring  tire  that  it  sells.  This 
amount  was  derived  by  performing  the 
following  calculation  for  the  700  course 
monitoring  tires  that  are  purchased 
annually  by  NHTSA: 


Purchase  price  of  course  mon¬ 
itoring  tires .  S175.000 

General  facility  costs  relating  to 

tires  .  3.400 

Warehou.se  storage  fees  .  24,000 

Salaries  relating  to  tires  .  29,825 


Testing  fees  to  establish  base 


course  wear  rate  for  tires .  32,800 

Total  .  265,025 


Number  of  tires  purchased= 

700 

S265.025/700  =  S378.61  cost 

per  tire. 

Because  manufacturers  are  not 
required  to  use  the  traction  skid  pads  at 
NHTSA’s  San  Angelo  facility  for  the 
purpose  of  meeting  the  tire  traction 
grading  requirements  of  49  CFR 
575.104(d),  and  may  use  any  of  the 
several  commercial  facilities  that  are 
available  for  that  purpose,  the 
government  is  not  acting  as  sovereign  in 
making  the  San  Angelo  facility  available 
for  traction  tests.  Accordingly,  the 
government  may  charge  a  market  rate 
for  the  use  of  the  traction  pads.  Based 
on  an  agency  review  of  the  rates  charged 
by  commercial  facilities,  NHTSA 
proposes  to  assess  a  user  charge  of  $288 
per  day  for  the  use  of  the  traction  skid 
pads  at  San  Angelo.  While  not 
exceeding  market  rates,  such  a  charge 
would  be  sufficient  for  NHTSA  to 
recover  the  costs  that  can  be  allocated 
to  industry  use  of  its  traction  skid  pads. 
Those  costs  are  calculated  as  follows, 
based  on  an  equivalent  of  360  days  of 
industry  use  in  1993: 


Skid  pad  calibration  expenses  ..  $6,210 

General  facility  costs  relating  to 

skid  pads  .  7,140 

Depreciable  items  (skid  system, 
water  truck,  air  compressor, 
skid  track,  tractor  sweeper, 

equipment,  buildings) .  65,904 

Salaries  relating  to  skid  pads  ....  24,375 


Total  .  103,629 

$103,629/360  days  industry  use 
=  $287.86  cost  per  day. 


Rulemaking  Analyses  and  Notices 

J.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  under 
E.0. 12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
“significant”  within  the  meaning  of  the 
Department  of  Transportation’s 
regulatory  policies  and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  .small 
entities.  Motor  vehicle  and  tire 
manufacturers  and  tire  brand  owners 
typically  would  not  qualify  as  small 
entities.  This  amendment  would  affect 


small  businesses,  small  organizations, 
and  small  governmental  units  to  the 
extent  that  these  entities  purchase 
vehicles  and  tires.  However,  liecause  the 
user  fees  proposed  in  this  amendment 
could  be  spread  across  a  manufacturer’s 
entire  production,  the  amendment 
would  have  a  negligible  cost  impact  on 
vehicles  and  tires.  For  these  reasons, 
vehicle  manufacturers,  small 
businesses,  small  organizations,  and 
small  governmental  units  that  purchase 
motor  vehicles  would  not  be 
significantly  affected  by  the  proposed 
user  fees.  Accordingly,  no  regulator>’ 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 

accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  propo.sal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  1.5 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
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commeriters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Efocket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

AH  comments  received  before  the 
clo.se  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products,  Tires. 

In  consideration  of  the  feuegoing,  the 
agency  proposes  to  amend  §  575.104, 
Uniform  tire  quality  grading  standards, 
in  Title  49  of  the  Code  of  Federal 
Regulations  at  part  575  as  follows: 

PART  575— [AMENDED] 

1.  The  authority  citation  for  Part  575 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  and 
30123;  delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  appendix  D  would  be  added 
to  §  575.104,  to  read  as  follows: 

§575.104  Uniform  tire  quality  grading 
standards. 

*  *  «  «  * 

Appendix  D — User  Fees 

1.  Course  monitoring  tires:  A  fee  of  S379.00 
will  be  assessed  for  each  course  monitoring 
tire  purchased  from  NHTSA  at  Goodfellow 
Air  Force  Base.  San  Angelo.  Tex.  This  fee  is 


based  upon  the  direct  and  indirect  costs 
attributable  to:  (a)  The  purchase  of  course 
monitoring  tires  by  NHTSA,  (b)  a  pro  rata 
allocation  of  salaries  and  general  facility 
costs  associated  with  maintenance  of  the 
tires,  (cl  warehouse  storage  fees  for  the  tires, 
and  (d)  testing  fees  paid  by  NHTSA  to 
establish  the  base  course  wear  rate  fen*  the 
tires. 

2.  Use  of  Government  traction  skid  pods: 

A  fee  of  $288.00  will  be  assessed  for  each  day 
that  the  traction  skid  pads  at  Goodfellow  Afr 
Force  Base,  San  Angelo,  Tex.  are  used.  This 
fee  is  based  upon  the  direct  and  indirect 
costs  attribut^le  to:  (a)  Depreciation  on 
facilities  and  eqoifxnent  comprising  or  used 
in  conjunction  with  the  traction  skid  pads 
(i.e.,  skid  system,  water  truck,  air 
compressor,  skid  track,  tractor  sweeper, 
equipment,  buildings),  (b)  the  calibration  of 
the  traction  skid  pads,  and  (c)  a  pro  rata 
allocation  of  salaries  and  ofiice  operating 
expenses  associated  with  mainteruiiKe  of  the 
traction  skid  pads. 

3.  Fee  paym«its  ^all  be  by  check,  draft, 
money  order,  or  Electronic  Funds  Transfer 
System  made  payable  to  the  Treasurer  of  the 
United  States. 

4.  The  fees  set  forth  in  this  appendix 
continue  in  effect  imtil  adjusted  by  the 
Administrator  of  NHTSA.  The  Administrator 
reviews  the  fees  set  forth  in  this  appendix 
and,  if  appropriate,  adjusts  them  by  rule  at 
least  every  2  years. 

Issued  on:  March  21. 1995. 

Barry  Felrice, 

Associate  Administrator  for  Safely 
Performance  Standards. 

IFR  Doc.  95-7351  Filed  3-23-95;  8:45  ami 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication;  Meeting 

ACTION:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  the 
cancellation  of  a  meeting  of  the 
Committee  on  Adjudication  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW,  Suite 
500,  Washington,  DC  20037,  Telephone: 
(202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  of  the  Committee  on 
Adjudication  scheduled  for  April  3, 
1995,  at  9:30  am,  has  been  cancelled.  It 
will  be  rescheduled  at  a  later  date. 

Dated:  March  20, 1995. 

Jeffrey  S.  Lubbers, 
lieseaith  Director. 

|FR  Doc.  95-7341  Filed  3-23-95;  8:45  am| 

BILUNG  CODE  6110-01-P 

Committee  on  Rulemaking 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 

DATES:  April  5. 1995,  at  9:30  am;  April 
24, 1995,  at  9:30  am. 

LOCATION:  Administrative  Conference 
Library,  2120  L  Street,  NW,  Suite  500, 
Washington  DC  20037. 

FOR  FURTHER  INFORMATION:  Nancy  G. 
Miller,  Office  of  the  Chairman, 


Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  continue 
its  discussion,  begun  at  a  meeting  on 
March  29, 1995,  of  projects  on  (a) 
review  of  existing  agency  regulations, 

(b)  interim  final  rulemaking,  and  (c) 
direct  final  rulemaking. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  the  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 

Dated:  March  22. 1995. 

Jeffrey  S.  Lubbers, 

Research  Director. 

IFR  Doc.  95-7507  Filed  3-23-95;  8:45  am) 

BILUNG  CODE  6110-01-W 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
rTM-95-00-1] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 

DATES:  April  24,  1995  at  8  a.m.  through 
April  28, 1995  at  5  p.m.  for  the  NOSB. 
An  orientation  session  for  new  NOSB 
members  will  be  held  from  1  p.m.  to  5 
p.m.  on  April  23, 1995. 

PLACE:  Ramada  Hotel  Resort  Florida 
Center,  7400  International  Drive, 
Orlando,  Florida  32829.  Phone  (407) 
351-4600  or  (800)  327-1363.  All 
meetings  of  the  NOSB  for  the  week  will 
be  held  at  that  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker,  Staff  Director,  NOSB, 
Room  4006  South  Building,  U.S. 
Department  of  Agriculture  (USDA), 

AMS,  Transportation  and  Marketing 
Division,  P.  O.  Box  96456,  Washington, 
DC  20090-6456.  Phone  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et  seq.)^  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  NOSB  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XM  of  the  FACT  Act.  The  NOSB  met  for 
the  first  time  in  Washington,  D.C.,  in 
March  1992  and  currently  has  five 
committees  to  work  on  various  aspects 
of  the  program.  The  committees  are: 
Crops  Standards:  Processing,  Labelling 
and  Packaging;  Livestock  Standards; 
Accreditation:  and  International  Issues. 
At  its  last  meeting,  the  NOSB  began  the 
review  of  the  botanical  substances 
currently  used  in  organic  production, 
and  determined  that  five  botanicals 
(Neem,  Pyrethrums,  Rotenone,  Ryania, 
and  Sabadilla)  should  not  be  placed  on 
the  National  List  of  prohibited  natural 
substances.  A  recommendation  on 
Nicotine  and  Strychnine  was  tabled  for 
more  information.  The  NOSB  did  not 
develop  recommendations  for  allowed 
synthetic  substances  to  be  considered 
for  inclusion  on  the  National  List  except 
that  a  motion  to  add  PBO’s  was 
defeated. 

Purpose  and  Agenda 

The  main  focus  of  this  meeting  is  to 
discuss  certain  substances  that  should 
be  considered  for  recommendation  for 
inclusion  on  the  National  List  as 
allowed  synthetic  substances  and 
continue  discussion  of  certain 
substances  that  should  be  considered  for 
recommendation  on  the  National  List  as 
prohibited  natural  substances  in  regard 
to  the  organic  production  and 
processing  of  organic  foods.  It  is 
expected  that  at  least  50  synthetic 
substances  will  be  presented  for 
recommendations. 

Additional  topics  to  be  covered  in  the 
full  NOSB  meeting  include:  labeling  for 
bulk  agricultural  products  used  as 
ingredients  in  organic  foods,  and  bulk 
packs  not  intended  for  retail  sale; 
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mushroom  and  greenhouse  standards; 
and  livestock  living  standards, 
parasiticides,  antibiotics,  and  a  working 
draft  on  honey. 

A  final  agenda  will  be  available  on 
April  5, 1995.  Persons  requesting  copies 
should  contact  Faith  Ashton  at  the 
above  address  or  phone  number. 

Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  comments 
on  these  issues  or  to  comment  orally  on 
any  organic  issues  should  send  the 
request  to  Dr.  Harold  S.  Ricker  at  the 
above  address  or  FAXED  to  (202)  690- 
0337  by  April  14, 1995,  in  order  to  be 
scheduled.  The  NOSB  has  scheduled 
time  for  public  input  on  Monday,  April 
24, 1995,  beginning  at  1  p.m.  and 
continuing  until  5  p.m.  While  people 
may  sign  up  to  speak  at  the  door, 
advance  scheduling  assures  an 
opportunity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organization  will  be 
allocated  10  minutes  for  presenting 
orally  the  key  issues  of  concern,  and 
should  provide  copies  of  written 
material  elaborating  on  those  issues  for 
the  NOSB  and  USDA. 

Dated:  March  21, 1995. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  95-7337  Filed  3-23-95;  8:45  am] 
BILLING  CODE  3410-02-P 


Forest  Service 

Wildcat  River  Advisory  Commission; 
Meeting 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Wildcat  River  Advisory 
Commission  will  meet  at  the  Jackson 
Town  Hall  in  Jackson,  New  Hampshire, 
on  May  3, 1995.  The  purpose  of  the 
meeting  is  to  continue  with  the 
development  of  a  Draft  River 
Management  Plan  for  administration  of 
the  designated  Wild  and  Scenic  Wildcat 
River.  The  Wild  and  Scenic  Rivers  Act 
requires  the  establishment  of  an 
advisory  commission  to  advise  the 
Secretary  of  Agriculture  on 
administration  of  the  river.  The  public 
is  encouraged  to  attend  the  meeting  and 
may  provide  written  comment  on  the 
plan  to  the  commissioners  c/o  the 
district  office. 

DATES:  The  meeting  will  be  held  May  3, 
1995,  at  7:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jackson  Town  Hall,  Route  16B, 
Jackson,  New  Hampshire. 


Send  written  comments  to  David  Pratt 
III,  Saco  Ranger  District,  White 
Mountain  National  Forest,  33 
Kancamagus  Highway,  Conway,  NH 
03818. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pratt  III,  Saco  Ranger  District, 
(603)  447-5482. 

Dated:  March  16, 1995. 

Charles  J.  Myers, 

Acting  Forest  Supervisor. 

IFR  Doc.  95-7165  Filed  3-23-95;  8:45  am) 
BILLING  CODE  3410-1 1-M 


Food  Safety  and  Inspection  Service 
[Docket  No.  95-010N] 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems;  Notice  of  Scientific/Technical 
Conference  and  Request  for  Papers 

AGENCY:  Food  Safety  and  Inspection 
Ser\'ice,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  will  hold  a 
scientific/technical  conference,  “Role  of 
Microbiological  Testing  in  Verifying 
Food  Safety,”  on  May  1-2, 1995,  at  the 
Holiday  Inn  Independence  Mall,  4th 
and  Arch  Streets,  Philadelphia, 
Pennsylvania.  The  purpose  of  the 
conference  is  to  explore  scientific  issues 
related  to  microbiological  testing  for 
verifying  the  safety  of  meat  and  poultry. 
ADDRESSES:  Papers  should  be  to  sent  to: 
Dr.  Robert  L.  Buchanan,  Deputy 
Administrator,  Science  and  Technology, 
FSIS,  USDA,  Room  402  Cotton  Annex, 
14th  and  Independence  Avenue,  SW., 
Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Jennifer  Johnson,  Microbiologist, 
Microbiology  Division,  Science  and 
Technology,  FSIS,  USDA,  Building  322, 
Bare-East,  Beltsville,  MD  20705.  (301) 
504-8792.  To  register  to  attend  the 
conference,  call  Ms.  Mary  Gioglio  (202) 
501-7244. 

For  hotel  reservations,  call  the 
Holiday  Inn  Independence  Mall  at  (215) 
923-8660. 

SUPPLEMENTARY  INFORMATION:  On 
February  3, 1995,  FSIS  published  a 
proposed  rule  “Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems”  (60  FR  6774). 
In  that  document,  the  Agency  proposed 
a  number  of  regulatory  changes 
applicable  to  Federal-  and  State- 
inspected  meat  and  poultry 
establishments.  The  proposed  changes 
were  designed  to  reduce  the  occurrence 


and  numbers  of  pathogenic 
microorganisms  in  meat  and  poultry 
products,  thereby  reducing  the 
incidence  of  foodbome  illness 
associated  with  the  consumption  of 
these  products. 

In  the  proposed  rule,  FSIS  stated  that 
public  meetings  would  be  held  with  the 
regulated  industry  and  all  interested 
parties  to  foster  the  development  of 
beneficial  new  food  safety  technologies. 
FSIS  is  interested  in  improving  food 
safety  through  the  use  of 
microbiological  testing. 

FSIS  is  aware  that  any  biological 
characteristic  is  subject  to  natural 
variation.  An  understanding  of  the 
factors  influencing  variability, 
particularly  relating  to  collecting 
samples,  must  be  an  integral  part  of 
microbiological  analyses.  FSIS  is 
seeking  information  on  different 
microbiological  testing  verification 
protocols  that  may  assure  safer  meat  and 
poultry  products  and,  therefore,  is 
hosting  a  scientific/technical 
conference. 

The  conference,  “Role  of 
Microbiological  Testing  in  Verifying 
Food  Safety”  will  be  held  on  May  1-2, 
1995,  at  the  Holiday  Inn  Independence 
Mall,  4th  and  Arch  Streets, 

Philadelphia.  PA  19106  (215)  923-8660. 
The  conference  will  begin  each  day  at 
8:30  a.m.  and  end  at  4:30  p.m.  on  May 
1;  at  2:00  p.m.  on  May  2. 

Conference  Agenda 

The  conference  will  consist  of  three 
sessions  as  follows: 

Session  I:  Invited  speakers  from 
government  agencies,  industry,  and 
academia  will  discuss  the  use  and 
limitations  of  microbiological  testing  for 
assuring  food  safety. 

Session  II:  Presentation  of  papers  on 
the  role  of  microbiological  testing  in 
assuring  food  safety  (see  Submission  of 
Papers). 

Session  III:  The  general  public 
attending  the  conference,  on  a  first- 
come  basis,  will  have  up  to  five  minutes 
per  person  to  comment  on  the 
conference  proceedings. 

Dr.  Robert  L.  Buchanan,  Deputy 
Administrator,  Science  and  Technology 
FSIS  will  moderate  and  be  joined  by  a 
panel  consisting  of:  Dr.  Ann  Marie 
McNamara,  Director,  Microbiology 
Division,  Science  and  Technology,  FSIS; 
Dr.  E.  M.  Foster,  University  of 
Wisconsin;  Dr.  Bruce  Tompkin,  Armour 
Swift  Echrich;  Dr.  Myron  Solberg, 
Rutgers  University;  Dr.  Katherine 
Swanson.  Pillsbury  Company;  and  Dr. 
Margarite  Neill,  Brown  University.  The 
panel  will  summarize  the  presentatiems 
and  prepare  a  report  of  the  proceedings. 
This  report  will  include  general 


15534 


Federal  Ref;ister  A  VaL  60,^  No.  57  /  Friday^  March  24,  1995  /  Notices 


conclusions  ob  the  developBent  oC 
microfaiokigicel  testing  for  yerilying  the 
safety  of  meat  and  poultry  products.  The 
panel’s  repeat,  transcripts  ^  the 
conference,  and  copies  of  aD  die  papers 
submitted  to  FSIS  will  be  asniUde  in 
the  FStS  Doclet  Clerk’s  Office,  Room 
3171,  South  Agncuhure  Buikhng,  Food 
Safety  and  Inspection  Service,  U.S 
Depactnent  of  Agriculture,  Washington, 
DC202Sa 

Submission  of  Papers 

Interested  persons  may  subaait  a 
paper  to  FSIS  for  Session  H.  Papers 
should  present  information  about 
microbi^ogical  testing  for  assuring  food 
safety  with  emphasis  on  the  concepts 
and  methods  outlined  in  the  proposed 
rule  "Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCPy.”  Up  to  12  papers  will  be 
selected  for  presentation  during  Session 
n.  Presenters  will  be  aflotted  10  to  15 
minutes.  All  papers  will  be  rachided  in 


the  proceedings  of  the  conference 
regardless  of  whether  they  were  selected 
for  presentation. 

Tne  papers  must  be  received  Ity  April 
14, 1995,  to  be  considered  for  the 
conference.  Two  copies  of  each  paper 
should  be  stfomiUed  (See  ADDRESSES),, 
with  hard  copies  of  any  slides  to  be 
used  in  the  presentation. 

Attendance  and  Hotel  ReservatioBS 

Please  call  Ms.  Mary  Gioglioby  April 
5,  1965,  (see  FOR  FURTHER  MFOlWATION 
CONTACT)  if  you  plan  to  attend  the 
conference.  FSIS  has  reserved  a  block  of 
rooms  at  the  hotel  for  $85  per  night. 
Rescrv^kxis  may  be  made  by  ceotacting 
the  hotel  (see  FOR  FURTHER  INFORMATIOM 
CONTACT). 

Elone  at  Washington,  DC.  on:  March  2D, 
1995. 

hfidkael  ■.  Taylor 

Acting  Under  Secretaij  for  Fond  Sajety. 

(FR  Doc.  95-7334  Filed  3-23-^  8i45  ami 
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DEPARTMENT  OF  COMMERCE 

Economic  Developmeni 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determinatkm  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY!  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  02/16/95-03/15/96 


Fiewnaim 

j  AeWress 

1 

Date  peti- 
:  tior>  accept¬ 
ed 

Product 

Klein  Bicycle  Corporation _ 

tl8  Klein  Road  Cheholis.  WA  98632  _ 

1  Q2/t7/95 

Bicycle  frames. 

t  Raycom  Road,  Dover,  PA  17315  .  .. 

\  02/28/95 

Magnetic  Products — Transformers  and 
custom  coils,  electronic  &  cable  as¬ 
semblies. 

Men’s  suits  and  sportcoats. 

Oaktoom  Clothes,  Inc _ 

'  tdOO  Johnson  Street,  BaNimore,  MD 

*-  03/07/95 

JPB  Enterprises  Inc.,  dba  Coarkjn  Indus- 

21230. 

3044  Lambefipr  Avenue,  St.  Louis,  MO 

03AT3/95 

Freight  door  systems,  cart/tote  arxl  serv- 

tries. 

631T5-2899. 

ice  parts. 

ITS  Industrial  Tooling  Serwees,  Wc _ 

1 1060  Second  Street,  Berthoud.  CO 

03/13/95 

Conputer  parts. 

B&K  Conponents.  Ltd _ 

80513. 

2100  Old  Union  Road,  Buitalo.  NY  14227 

03A)7/95 

,  Audio  frequency  eiectric  amplikers. 

Pinquist  tool  &  Die  Co..  Irx: _ 

63  Meserole  Avenue,  Brooklyn.  NY 

03/15/95 

Mounting  and  fittings  of  metal  and  over- 

Vogel  Toot  &  Die  Corporation  ..  „.  . . 

11222. 

1825  North  32rKf  Avenue.  Stone  F^tk,  tt. 

03/14/95 

head  door  hardware. 

Custom  metal  tube  fafcvicahng  machines. 

ChemcBt  Coinpany . . . . . 

60165. 

tt  New  England  Way,  Unedn.  R1 02865- 

03/15/95 

and  arc-snug,  arc-fiL  arc-twini  large 
tooling. 

Ctwistmas  photo-etehed  ornaments. 

H.L  MiHer  &  Son,  Inc . . . 

4492. 

;  25  W.  Miller  Road,  loia.  KS  66743 _ 

i  03/15/95 

Ladies  dresses. 

The  petitions  vrere  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  IU:e  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  impoitmUly  to  total  or 
partial  separation  of  the  fiirm’s  workers, 
or  threat  thereof,  and  to  a  decre^e  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  leaving  a  substantial 
inteicst  ia  the  ptroceedings  may  request 
a  public  hrozing  on  the  matter.  A 


request  for  a  hearing  must  be  received 
by  the  Trade  AdjustmeiN  Assistance 
Elivision,  Room  7023,  Economic 
Development  AdmiiHStratkxi',  LLS. 
Department  ol  Commerce.  Washington, 
D.C.  20230,  no  later  than  the  close  ol 
business  of  the  tenth  calendar  day 
following  the  publication  of  tiiis  notice. 

The  Catalog  ol  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  March  IS,  1995, 

Lewis  R.  Pedahke. 

Acting  Dkectm^  Thzde  AdjfTStrnent  Asaistanee 
Division,  f 

(FR  Doc.  95-7361  Filed  3-23-95:  *45  am) 
BILLING  CODE  3810-14-41 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031795A] 

Marine  Mammals  . 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)',  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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ACTION:  Amendment  of  scientific 
research  permit  no.  797  (P77#57). 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended 

(16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  the  Regulations  Governing  the 
Taking,  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222),  and  the  conditions  hereinafter 
set  out,  scientific  research  permit  no. 

797,  issued  to  the  National  Marine 
Mammal  Laboratory,  Alaska  Fisheries 
Science  Center,  NMFS,  NOAA,  7600 
Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98115,  is  amended  to 
authorize  that  specimen  materials  and 
other  cetacean  and  pinniped  species 
parts  and  products  subject  to  NMFS 
jurisdiction  and  included  in 
professionally  curated  NOAA-managed 
collection(s),  also  may  be  exported  for 
purposes  of  bona  fide  research, 
including  analysis  by  individuals  or 
laboratories,  or  their  loan  for  use  in 
properly  curated  professionally 
accredited  scientific  collections, 
including  incidental  exhibit  of  such 
collections  to  the  public.  These  parts 
and  products  may  be  re-imported  for 
further  analyses  or  archival  by  the 
National  Marine  Mammal  Laboratory. 

Documents  pertaining  to  this  permit 
and  amendment  are  available  for  review 
by  appointment  in  the  following  offices: 
^  Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802  (907/586- 
7221): 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98115  (206-526-6150): 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4015): 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141):  and 

Director,  Northeast  Region,  NMFS. 
One  Blackburn  Drive,  Gloucester,  MA 
01930  (508/281-9200). 

Dated:  March  17. 1995. 

Ann  Terbush, 

Chief.  Permits  &  Documentation  Division, 
National  Marine  Fisheries  Service. 

IFR  Doc.  95-7234  Filed  3-23-95:  8:45  am) 
BILLING  CODE  3510-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED  ' 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  24. 1995. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  firom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

•  The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Wrench  Set 
5120-D1-176-1819 
5120-01-119-0010 
NPA:  Babcock  Center,  Inc.,  Columbia. 
South  Carolina 

Service 

Janitorial/Custodial 

Veterans  Administration  Medical  Center 
Outpatient  Clinic 
Orlando.  Florida 

NPA:  Goodwill  Industries  of  Central 
Florida,  Orlando,  Florida 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

Items  proposed  to  be  deleted  from  the 
Procurement  List: 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Handle,  Step 

5340-01-114-7387 

Chest,  Tool 

7310-00-310-8544 

Container,  Wood 

8115-L1-599-7320 

8115-L1-599-7920 

811.5-L1-465-1020 

R115-L1-599-8020 
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8115-L1-599-7220 
Beverly  L.  MUkAas, 

Exeaitivt-Dinctoi. 

IFR  Doc.  95-7339  Filed  3-23-95;  i<45  aorj 
BILLING  CODE  6820-33-P 


Procurcfneftt  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procufement 
list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  24. 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  27  and  February  3, 1995.,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  5373  and 
6702)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  signiHcant  impiact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  funush  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48e>  in 
connection  with  the  coaunodity  aod 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Pad,  Scouring 
7920-00-045-2940 

Services 

Grounds  Maintenance 
Basewide  (except  Quarters  and  Common 
Areas) 

Fort  Sam  Houston,  Texas 
JanitoriaiyCustodial 
Denver  Federal  Center 
Buildings  76,  80,  93  and  94 
Denver,  Colorado 

Mailroom  Operation  &  Administrative 
Support 

Department  of  Veterans  AWahs  Medical 
Center 

718  Smyth  Road 
Manchester,  New  Hampshire 
This  action  does  not  affect  ciuren* 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  MiikinaB, 

Executive  Director. 

[FR  Doc.  95-7340  Filed  3-23-96;  8:45  ami 
BILLING  CODE  Ma0-3»-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Citrus  Associates  of  the  New  Vorft 
Cotton  Exchange:  Proposed 
Amendments  Pertaining  to  Financial 
Requirements  for  Facilities  Licensed 
for  Delivery  on  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes. 

SUMMARY:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  (“CANYCE 
or  Exchange”)  has  submitted  proposed 
amendments  to  its  frozen  concentrated 
orange  juice  (“FCOJ”J  futures  contract. 
The  primary  proposed  amenduaents  will 
revise  the  contract’s  financial 
requirements  conceming  the  dollar 
value  of  performance  b<md&  or  letters  of 
credit  operators  of  CANYCE-licensed 
delivery  facilities  must  obtain  in 
support  of  shipping  certificates  and 
warehouse  receipts  issued  for  delivery 
on  the  futures  contract. 

In  accordance  with  section  5a(a)(12) 
of  the  CoHamodity  Exchange  Act.  and 


acting  pursuazrt  to  the  authority 
delegated  by  Commission  R^ulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
(“Division”)  of  the  Commonly  Futures 
Trading  Commission  (“Commission”)' 
has  determined,  on  behalf  of  the 
Commission,  that  pmbKcation  of  the 
profKwed  amendments  would  be  in  the 
public  interest  and  would  assist  the 
Commission  in  considering  the  views  of 
interested  piersorts.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1995. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Seerrtary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  205&1. 
Reference  should  be  made  to  the 
proposed  amendments  to  the  CANYCE’s 
financial  requirements  for  licensed 
delivery  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2(^  K  Street  NW 
Washir^ton,  DC  20581,  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  The 

current  provisiom  of  the  FCO^  futures 
contract  provide  that  delivery  nuiy  be 
effected  by  tendering  to  the  CANYCEa 
shipping  certificate  or  warehouse 
receipt  issued  by  an  Exchange-licensed 
delivery  fecility.’  The  existing  terms  of 
the  futures  contract  provide  that  the 
number  of  shipping  cratificates  issued 
by  a  CANYCE-lice^ed  tank  facility 
operator  may  not  exceed  the  sum  of  the 
following  two  calculations;  (1)  The 
number  obtained  by  dividing  the  facility 
operator’s  net  wenth  ^  by  $40,000  and  (2) 
the  number  obtained  by  dividing  the 
total  principal  amounts  of  all 
performance  bexads  and  letters  of  credit  ^ 
issued  to  the  fecility  operaten  by 
$25,000.  The  futures  contract  also 
currently  provides  that  a  facility 


’  Under  the  contract's  current  temu,  a  shippinf 
certificate  issuer  is  required  to  load  out  FCO)  frem 
the  issuer's  CANYCE-licensed  tank  storage  iacility 
upon  the  request  of  the  certificate  holder. 
Deliverable  warehouse  receipts  represent  PCOJ 
packed  in  drurns  in  storo  at  the  receipt  issuers' 
Exchange-licensed  warehouses. 

2  The  contract's  exiating  terms  define  "oel  worth" 
as  the  excess  of  assets  over  liabilities. 

■’The  contract's  existing  rules  provide  that 
performance  bonds  must  be  hr  a  form  approved  by. 
and  issued  by  sureties  satisbetory  to.  the  Exchan^. 
Under  the  current  rules,  letters  of  credit  must  be  in 
a  form  approved  by  the  CANYCE,  issuetfby  a  b,wk 
satisfactory  to  the  Exchange  and  written,  in  flavor  of 
the  CANYCE.  In  addition,  such  letters  of  credit 
must  be  unconditional,  irrevocable,  and  available  la 
be  drawn  upon  by  the  CANYCE  on  demand  by 
clean  sight  drafts. 
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operator  that  desires  to  increase  the 
number  of  shipping  certificates  it  may 
issue  for  futvires  delivery  may  provide 
additional  performance  hoods  or  letters 
of  credit  to  the  Exchange  equal  to  Si 
million. 

The  primary  proposed  amendments 
would  specify  that  the  maximum 
number  of  shipping  certificates  that 
could  be  issued  by  a  CANYCE-licensed 
delivery  facility  will  be  determined  in 
accordance  wi^  a  CANYCE  specified 
schedule  based  on  the  amount  of 
performance  bonds  or  letters  of  credit 
posted  with  the  Exchange.  The 
minimum  performance  bond  would  be 
$1,000,000,  which  would  permit  the 
facility  posting  such  a  bond  to  issue  and 
have  outstanding  up  to  44  shipping 
certificates.  The  schedule  specifying  the 
maximum  number  of  shipping 
certificates  that  may  be  issued  forgiven 
dollar  amounts  of  performance  bonds  or 
letters  of  credit  is  set  forth  below: 


Amount  of  pefformamce  bond 
or  letter  of  credit  in  dollars 

Maxinrum 
No.  of  cer¬ 
tificates  or 
receipts  is¬ 
suable 

1,000,000  . . . . 

44 

2,260,000  . . . . 

100 

3,760,000  . . . . . 

200 

5,260,000  . 

300 

6,760.000  ._.  . . . . 

400 

8,260,000  . . . . . 

500 

9,760,000  . . . . . 

600 

11,260,000  . 

700 

The  proposed  amendments  would 
require  that  a  licensed  delivery  facility 
operator  or  owner  must  submit  to  the 
Exchange  a  letter  of  credit  or 
performance  bond  issued  by  a  bank, 
insurance  company  or  other  financial 
institution  that  is  acceptable  to  the 
CANYCE.  The  proposed  amendments 
specify  that  such  tends  or  letters  of 
credit  must  be  approved  by  a  special 
Exchange  committee.*  The  CANYCE 
also  is  proposing  amendments  to  certain 
other  Exchange  rules  to  facilitate 
implementation  of  the  above-noted 
proposed  financial  requirements. 

Tne  CANYCE  indicates  that  the 
purpose  of  tlie  proposed  amendments  is 
to  better  protect  the  holders  of  shipping 
certificates  and  warehouse  receipts 
against  performance  failure  on  the  part 
of  a  CANYCE-licensed  delivery  facility 
and,  therefore,  increase  the  confidence 


■•The  proposed  amendments  also  would  specify 
that  the  above-noted  special  committee  shall  consist 
of  a  minimum  of  seven  and  a  'maximum  of  ten 
member*,  with  each  mefober  and  the  committee's 
chairman  being  appointed  by  the  CAN'V'CE’s 
Presidimt.  Under  the  proposed  amendments,  the 
special  OMnmittee  woukl  tiave  authority  to  decide 
all  maaers  pertainii^  to  the  financial  requirements 
of  CANYCE-licensed  delivery  facilities. 


of  shipping  certificate  and  warehouse 
receipt  holders  in  the  FCOJ  futures 
market.  The  Exchange  also  indicates 
that  the  proposed  amendments  will 
simplify  the  contract’s  financial 
requirements  for  CANYCE-licensed 
delivery  facility  operators. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  tennis  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the 
CANYCE  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission’s  regulations  thereunder 
(17  CFR  part  145  (1987)).  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  IX!  on  March  1 7, 
1995. 

Blake  Imeh 

Acting  Director. 

[FR  Doc.  95-72^2  Filed  3-23-95;  8:45  ami 

BU.UNG  CODE  MSI-OI-e 


Applications  of  the  Chicago  Board  of 
Trade  as  a  Contract  Market  in  Futures 
and  Options  on  30-Yearf2-Year,  30- 
Year/5-Year,  30-YearM0-Year,  10-Year/ 
2-Year,  10- Year/5- Year,  and  5-Year/2- 
Year  U.S.  Treasury  Yield  Curve 
Spreads 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  fixtures  and  option 
contracts. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in  six 
Treasury  yield  curve  spread  futures  and 
futures  option  contracts.  The  contracts 
will  be  based  on  the  following  yield 
curve  spreads:  30-Year/2-Year,  30-Year/ 
5-Year.  30-Year/10-Year,  lO-Year/2- 


Year,  lO-Year/5-Year,  and  5-Y8ar/2- 
Year.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1995. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT 
Treasury  yield  curve  spread  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  cmitact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secr^riat,  ^mmodity  Futures 
Trading  Commmion,  2033  K  street, 
N.W.,  Washington.  D.C  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission’s  regulations 
thereunder  (17  C.F.R.  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commi^ion’s 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW,  Washington,  DC  20581  by 
the  specified  date. 
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Issued  in  Washington,  DC.  on  March  17, 
1995. 

Blake  Imel, 

Acting  Director. 

IFR  Doc.  95-7263  Filed  3-23-95;  8:45  am] 
BILUNQ  CODE  e3S1-«1-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  1995  Summer 
Study  Task  Force  on  Technology 
Investments  for  21st  Century  Military 
Superiority,  Hostile  Capabilities  Team 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
1995  Summer  Study  Task  Force  on 
Technology  Investments  for  21st 
Century  Military  Superiority,  Hostile 
Capabilities  Team  will  meet  in  closed 
session  on  April  4-5, 1995  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afiect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  focus  on  those  R&D 
investments  that  must  be  made  now  so 
as  to  assure  a  technology  base  in  the 
year  2000  capable  of  providing  U.S. 
military  superiority  in  the  21st  century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  20, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-7222  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  S00<M>4-M 


Second  Meeting  of  the  Semiconductor 
Technology  Council 

ACTION:  Notice:  Change  of  meeting 
location. 


SUMMARY:  ARPA  published  a  notice  on 
March  16, 1995  (60  FR  24271).  There  is 
a  change  of  location  and  time  of  the 
open  session.  In  all  other  respects  the 
notice  is  unchanged.  The  open  session 
will  be  held  from  3:30  to  4:00  p.m. 
DATES:  March  28, 1995. 


ADDRESSES:  1300  N.  17th  Street,  Suite 
1450,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Lance  Glassner,  Director,  ARPA/ 
ESTO,  3701  N.  Fairfax  Drive,  Arlington, 
VA  22203-1714;  telephone:  703/696- 
2213. 

Dated:  March  21, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-7332  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  S00O-04-M 


Office  of  the  Secretary  of  Defense 

Privacy  Act  of  1974;  Addition  and 
Alteration  of  Systems  of  Records 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  an  addition  and 
alteration  of  systems  of  records. 

SUMMARY:  The  Department  of  Defense  is 
adding  one  system  of  records  notice  and 
altering  another  in  its  inventory  of 
Privacy  Act  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  These  actions  will  be  effective 
April  24, 1995,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer,  Washington 
Headquarters  Services.  Correspondence 
and  Directives  Division,  Records 
Management  Division,  1155  Defense 
Pentagon,  Room  5C315,  Washington,  DC 
20301-1155.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  firom  the 
address  above. 

The  proposed  new  and  alteration 
system  reports,  as  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act  of  1974,  as 
amended,  were  submitted  on  March  13, 
1995,  to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(0MB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  0MB  Circular  No.  A-130, 
‘Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,’  dated  July  25, 1994  (59  FR 
37906,  July  25, 1994). 


Dated:  March  17, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DGC  04 
SYSTEM  NAME: 

Industrial  Personnel  Security 
Clearance  Case  Files  (March  24. 199^ 

59  FR  13941). 

CHANGES 

■k  it  it  It  it 

SYSTEM  name: 

Delete  entry  and  replace  with 
‘Personnel  Security  Clearance 
Adjudication  Files.’ 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300,  Arlington, 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard, 

Suite  124,  Van  Nuys,  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  3990  East  Broad  Street, 

Building  306,  Columbus,  OH  43216- 
5007. 

Decentralized  inactive  segments  are 
held  at  the  Washington  National 
Records  Center,  and  at  the  U.S,  Army 
Investigative  Records  Depository,  Fort 
Meade,  MD  20755.  Automated  Joint 
Adjudicative  Clearance  System  records 
are  maintained  on  a  system  V5-02, 
Defense  Central  Index  of  Investigations, 
at  Defense  Investigative  Service, 
Personnel  Investigations  Center, 
Baltimore,  MD,  with  access  by  computer 
terminals  at  Defense  Office  of  Hearings 
and  Appeals  (DOHA)  locations.’ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  and  replace  entry  with  ‘Current 
and  former  Federal  Government, 
contractor,  state  and  local  government 
employees  and  other  persons  whose 
security  clearance  or  trustworthiness 
cases  are  referred  to  the  Defense  Office 
of  Hearings  and  Appeals.’ 

it  k  it  it  It 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  ‘10 
U.S.C.  140;  31  U.S.C.  1535;  Executive 
Orders  10865,  as  amended,  10450,  as 
amended,  12829,  and  9397,’ 
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PURPOSE(S): 

Delete  entry  and  replace  with  ‘These 
records  are  collected  and  maintained  to 
determine  whether  the  granting  or 
retenticm  of  a  security  clearance  to  or 
afFirmative  trustworthiness  decision  for 
an  individual  is  dearly  consistent  with 
the  natipnal  interest;  to  record 
adjudicative  actions  and 
determinations;  to  record  processing 
steps  taken  and  processing  time;  to 
prepare  statistical  listings  and 
summaries;  to  document  due  process 
actions  taken;  to  assist  authorized  DoD 
Consulting  Psychiatrists  to  compile 
evaluations  and  reports;  to  respond  to 
inquiries  from  within  the  executive  and 
legislative  brandies  when  the  inquiry  is 
made  at  the  request  of  the  individual  or 
for  offidai  purposes;  to  monitor  and 
control  adjudicative  actions  and 
processes. 

Automated  case  status  system  and 
card  files  are  used  to  recxx'd  statistics, 
provide  location  and  status  and  internal 
identification  of  cases,  to  prepare 
listings  and  statistical  reports  and 
suimnaries,  aiui  to  monitor  work  flow 
and  actions.’ 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  Tn 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552aCb)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  532a(bK3)  as  follows: 

Case  files  referred  by  Federal 
Emergency  Management  Agency 
(FEMA)  for  adjucl^tion  by  EKDHA  are 
provided  to  FEMA  when  action  is 
completed,  along  with  recconmended 
clearance  evasions. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  OSD’s  compilation  of 
systems  of  records  notices  apply  to  this 
system.’ 

***** 

RETENTION  AND  DISPOSAL; 

Delete  entry  and  replace  with 
‘Completed  case  files  are  returned  to 
non-Dc^  agencies  and  are  subject  to 
records  ret^Uon  schedules  of  the 
owning  i^eocy  after  completion  of 
DOHA  action.  Copies  of  case  summaries 
and  recommended  adjudication 
decisions  and  ancillary  documents  for 
all  cases  are  retained  ^  internal 
reference  purposes  by  DOHA  personnel. 
Industrial  security  and  trustwordiiness 
cases  are  retained  at  DOHA  for  two 
years  after  annual  cut-offs,  then  are 
retired  for  twenty  years  at  the 


Washington  National  Records  Center 
and  then  destroyed. 

Inactive  Department  of  Defense  case 
files  prior  to  1982  are  maintained  at  the 
U.S.  Army  Inwstigative  Records 
Repository.  Ft.  Meade.  MD  20755. 
Automated  case  tracking  records  and 
alphabetical  card  index  files  are 
retained  as  locator  for  active  and 
inactive  cases  and  for  statistical 
purposes.* 

***** 

DGC  04 
SYSTEM  NAME: 

Personnel  Security  Clearance 
Adjudication  Files. 

SYSTEM  LOCATKM: 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300,  Arlington, 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard, 

Suite  124,  Van  Nuys,  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  3990  East  Broad  Street, 

Building  306,  Columbus,  OH  43216- 
5007. 

Decentralized  inactive  segments  are 
held  at  the  Washington  National 
Records  Center,  and  at  the  U.S.  Army 
Investigative  Records  Depository,  Fort 
Meade,  MD  20755.  Automated  Joint 
Adjudicative  Clearance  System  records 
are  maintained  on  a  system  V5-02, 
Defense  Central  Index  of  Investigations, 
at  Defense  Investigative  Service, 
Personnel  Investigations  Center, 
Baltimore.  MD,  with  access  by  computer 
terminals  at  Defense  Office  o.^  Hearings 
and  Appeals  (DOHA)  locations. 

CATEGORIES  OF  MOIVIXlAtS  COVEF.ED  BY  THE 
SYSTEM: 

Current  and  former  Federal 
Government,  contractor,  state  and  local 
government  employees  and  other 
persons  whose  security  clearance  or 
trustworthiness  cases  are  referred  to  the 
Defense  Office  of  Hearings  and  Appeals. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

System  includes  automated  case 
.status  records  for  currrait  cases  and 
inactive  cases,  an.  alph^>eticai  card 
index  file  for  records  of  cases  prior  to 
1984  used  for  recording  actions  takmi 
and  for  identifeation  and  locafion  of 
case  files  within  the  system,  and 
individual  case  files. 

Case  files  include  requests  for 
investigation,  clearance,  and 
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relating  to  cases;  personnel  security 
questionnaires;  investigative  reports 
prepared  by  various  investigative 
agencies,  v^ich  may  include 
information  obtained  from  interviews, 
court  documents,  law  enforcement 
records,  business  records,  and  other 
sources;  medical  and  psychiatric 
records  and  evaluations;  adjudicator’s 
case  summaries;  Defense  Industrial 
Security  Clearance  Office  (DISCO) 
referral  recommendations; 
correspondence  between  or  concerning 
applicants  for  clearance  and  DOHA 
elements,  IftSCO,  medical  facilities, 

DoD  Psychiatric  Consultants, 
investigative  agencies.  Military 
Departments,  other  D<rf)  Components 
and  Federal  agencies,  Personnel 
Security  Specialists.  Department 
Counsel.  Administrative  Judges,  Appeal 
Board,  and  elements  of  the  Office  of  the 
Secretary  of  Defease  and  Defense 
Investigative  Service;  written 
interrogatories  and  Statements  of 
Reasons  (SIR)  to  applicants,  with 
replies,  pleadings  or  correspondence 
filed  and  served  on  all  parties, 
recommendations,  summaries,  and 
records  of  adjudicative  actions; 
transcripts  of  hearings;  exhibits 
admitted  into  evidence;  decisions  of 
Administrative  Judges  and  Appeal 
Boards;  and  such  other  matter  as  may  be 
included  in  the  record. 

AUTHORITY  FOR  MAINTEMANCE  OF  TtC  SYSTBC 

10  U.S.C.  140;  31  U.S.C.  1535; 
Executive  Orders  10865,  as  amended, 
10450,  as  amended,  12829,  and  9397. 

PURPOS£(S): 

These  records  are  collected  and 
maintained  to  determine  whether  the 
granting  or  retention  of  a  security 
clearance  to  or  affirmative 
trustwcffthiness  decision  for  an 
individual  is  clearly  consistent  with  the 
national  interest;  to  record  adjudicative 
actions  and  d^rminations;  to  record 
processing  steps  taken  and  processing 
time;  to  prepare  statistical  listings  and 
summaries;  to  document  due  process 
actions  taken;  to  as»st  authorized  DoD 
ConsuitiDg  Psychiatrists  to  compile 
evaluations  and  reports;  to  respond  to 
inquiries  from  witfon  the  executive  and 
legislative  brandies  when  the  inquiry  is 
made  at  the  request  of  the  individual  or 
for  official  purposes;  to  monitor  and 
control  adjudicative  actioas  and 
processes. 

Automated  case  status  system  and 
card  files  are  used  to  record  statistics, 
provide  location  and  status  and  internal 
identificatiaa  cases,  to  prqiare 
listings  and  statistical  reports  and 
summaries,  and  to  monitor  weak  flow 
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ROUTttK  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  RICUJDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Case  files  referred  by  Federal 
Emergency  Management  Agency 
(FEMA)  for  adjudication  by  DOHA  are 
provided  to  FEMA  when  action  is 
completed,  along  with  recommended 
clearance  decisions. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  begiiming  of  OSD’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Paper  records  are  maintained  in  file 
folders,  and  on  file  cards;  electronic 
records  are  stored  on  magnetic  or 
optical  media;  certain  automated 
records  are  maintained  on  magnetic 
tapes  and  disks  at  Defense  Investigative 
Service,  Personnel  Investigations 
Center,  Baltimore,  MD. 

retrievabhjty: 

Filed  alphabetically  by  name,  or  by 
case  number.  Access  to  computer  data 
may  be  made  by  name  and  Social 
Security  Number  and  a  combination  of 
name  and  other  personal  identifying 
data. 

SAFEGUARDS: 

Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  Except  for  a  small  number  of 
records  that  are  classified  and  need  to 
be  safeguarded  as  classified  materials, 
all  other  records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  For  Official  Use  Only 
information.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  servicing  the 
system,  who  are  properly  screened  and 
have  a  need-to-know.  Computer 
hardware  is  located  in  controlled  areas 
with  access  limited  to  authorized 
personnel.  Computer  access  is  via 
dedicated  data  circuits  with  password 
control.  Individual  passwords  are 
changed  periodically  and  upon 
departure  of  persoimel.  The  dedicated 
data  feature  prevents  access  fiom 
standard  dial-up  telephones.  Automated 
systems  are  operated  by  DOHA  and  by 
the  Defense  Investigative  Service, 
Personnel  Investigations  Center, 
Information  Systems  Division.  Only 


DOHA  personnel  are  given  the  security 
level  on  the  computer  system  needed  to 
amend,  add,  alter,  change  or  delete 
DOHA  records.  Other  authorized 
contributors  and  users  of  the  Defense 
Central  Index  of  Investigations  have 
read-only  access  to  DOHA  case  status 
records  in  the  system. 

RETENTION  AND  DISPOSAL: 

Completed  case  files  are  returned  to 
non-DoD  agencies  and  are  subject  to 
records  retention  schedules  of  the 
owning  agency  after  completion  of 
DOHA  action.  Copies  of  case  summaries 
and  recommended  adjudication 
decisions  and  ancillary  documents  for 
all  cases  are  retained  for  internal 
reference  purposes  by  DOHA  personnel. 
Industrial  security  and  trustworthiness 
cases  are  retained  at  DOHA  for  two 
years  after  annual  cut-offs,  then  are 
retired  for  twenty  years  at  the 
Washington  National  Records  Center 
and  then  destroyed. 

Inactive  Department  of  Defense  case 
files  prior  to  1982  are  maintained  at  the 
U.S.  Army  Investigative  Records 
Repository,  Ft.  Meade,  MD  20755. 
Automated  case  tracking  records  and 
alphabetical  card  index  files  are 
retained  as  locator  for  active  and 
inactive  cases  and  for  statistical 
purposes. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington, 
VA  22203-1995. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals, 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

Individual  should  provide  their  full 
name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  requests  to  the  Director,  Defense 
Office  of  Hearings  and  Appeals,  PO  Box 
3656,  Arlington,  VA  22203-1995. 

Individuals  should  provide  their  full 
name,  and  any  former  names  used,  date 
and  place  of  birth.  Social  Security 
Number. 

Requests  must  be  signed  and 
notarized  or,  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  ‘I 
certify  that  die  information  provided  by 


me  is  true,  complete,  and  accrirate  to  the 
best  of  my  knowledge  and  belief  and 
this  request  is  made  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonment  or  both.’ 
(Signature). 

Some  records  may  be  made  available 
for  review  at  DOHA  Headquarters,  upon 
appointment  made  with  Director. 
Individual  must  present  picture 
identification,  such  as  a  valid  driver’s 
license. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD’s  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from 
investigative  reports  from  Federal 
investigative  agencies;  personnel 
security  records  and  correspondence; 
medical  and  personnel  records,  reports 
and  evaluations;  correspondence  from 
contractors,  employers,  organizations  of 
assignment  and  Federal  agencies,  DoD 
organizations,  agencies  and  offices;  from 
individuals,  their  attorneys  or 
authorized  representatives;  from 
witnesses  at  hearings  or  documentary 
evidence  made  part  of  the  hearing 
record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  record  system  may  be 
exempt  under  5  U.S.C.  552a(k)(5),  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.C. 

553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  CITl  part  311.  For 
additional  information  contact  the 
system  manager. 

DGC  17 
SYSTEM  name: 

Hearings  and  Appeals  Case  Files. 

SYSTEM  location: 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300,  Arlington, 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard, 
Suite  124,  Van  Nuys,  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
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Agency,  3990  East  Broad  Street, 

Building  306,  Columbus,  OH  43216- 
5007. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
system: 

(1)  BeneHciahes  and  providers  under 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  that  have  unresolved 
disputes  with  the  Office  of  CHAMPUS 
(OCHAMPUS): 

(2)  Students  in  the  Department  of 
Defense  Dependent  Schools  (DoDDS) 
overseas  and  Section  6  schools  and  their 
sponsors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

CHAMPUS-related  categories  include: 
Appointment  memoranda  and 
transmittal  correspondence;  case  files; 
petitions  and  answers  to  petitions; 
exhibits  admitted  into  evidence;  written 
transcripts  or  electronic  records  of 
hearings;  pleadings  or  correspondence 
properly  filed  and  served  on  all  parties; 
claims  and  all  other  pertinent  materials 
relating  to  a  claim;  billings,  applications 
or  approval  forms;  medical  records, 
family  history  files;  such  other  matter  as 
the  hearing  officer  may  include  in  the 
record,  rulings  or  orders  issued  by  the 
hearing  office,  and  the  hearing  officer’s 
written  decision. 

Education-related  categories  include: 
Records  pertaining  to  students  attending 
DoD-operated  dependent  schools  in  case 
files  pertaining  to  hearings  and  appeals 
conducted  pursuant  to  appendix  C  to  32 
CFR  part  80,  Special  Education  Children 
with  Disabilities  Within  the  Section  6 
School  Arrangements;  32  CFR  part  57, 
Education  of  Handicapped  Children  in 
DoD  Dependent  Schools;  or  32  CFR  part 
56,  Nondiscrimination  on  the  basis  of 
Handicap  in  Programs  and  Activities 
Assisted  or  conducted  by  the 
Department  of  Defense,  to  afford 
impartial  due  process  hearings  and 
administrative  appeals  on  the  early 
intervention  services  or  identification, 
evaluation,  and  educational  placement 
of,  and  free  appropriate  public 
education  provided  to  a  disabled  child; 
documents  associated  with  such 
hearing,  including:  Appointment 
memoranda  and  transmittal 
correspondence;  petitions  and  answers 
to  petitions,  the  written  transcript  or  the 
electronic  record  of  the  hearing,  exhibits 
admitted  into  evidence;  pleadings, 
written  submissions  or  correspondence 
properly  filed  and  served  on  all  parties, 
such  other  matter  as  the  hearing  officer 
may  include  in  the  record,  rulings  or 
orders  issued  by  the  hearing  office,  the 
hearing  officer’s  written  decision; 
documents  associated  with 
administrative  appeals  from  the  hearing 


officer’s  written  decision;  including  the 
administrative  record  on  appeal, 
pleadings,  written  submissions  or 
correspondence  properly  filed  and 
served  on  all  parties,  rulings  or  orders 
issued  by  the  appeal  board,  and  the 
appeal  board’s  written  decision. 

Common  to  both  categories, 
automated  case  status  records  for 
current  cases  and  inactive  cases  are 
used  to  provide  location  and  status  and 
internal  identification  of  cases,  to 
prepare  listings  and  internal  statistical 
reports,  and  to  monitor  workflow  and 
case  handling  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  140  and  E.O.  9397. 

PURPOSE(S): 

Records  are  collected  and  maintained 
to  support  claims  resolution  and 
impartial  due  process  hearings/and  or 
ancillary  proceedings  to  parties 
requesting  them  and  to  provide 
decisions  to  those  parties  involved  in 
the  hearings;  to  record  processing  steps 
taken  and  processing  time;  to  prepare 
statistical  listings  and  summaries;  to 
document  due  process  actions  taken;  to 
respond  to  inquiries  from  offices  within 
the  executive  and  legislative  branches 
when  the  inquiry  is  made  at  the  request 
of  the  individual,  or  for  official 
purposes;  to  monitor  and  control 
adjudicative  actions  and  processes. 

The  automated  case  tracking  system  is 
used  to  record  statistics,  provide 
location  and  status  and  internal 
identification  of  cases,  to  prepar^ 
listings  and  internal  statistical  reports, 
and  to  monitor  work  flow  and  case 
handling  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  OSD’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders,  and  on  file  cards:  electronic 
records  are  stored  on  magnetic  or 
optical  media 


retrievability: 

Filed  alphabetically  by  beneficiary, 
provider,  child’s  or  sponsor’s  name. 

Social  Security  Number,  or  by  case 
number.  Access  to  computer  data  may 
be  made  by  name.  Social  Security 
Number,  or  a  combination  of  other 
personal  identifying  data. 

SAFEGUARDS: 

Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  All  records  are  stored, 
processed,  transmitted  and  protected  as 
the  equivalent  of  For  Official  Use  Only 
information.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  using  or 
servicing  the  system,  who  are  properly 
screened  and  have  a  need-to-know. 
Computer  hardware  is  located  in 
controlled  areas  with  access  limited  to 
authorized  personnel.  Computer  access 
is  via  dedicated  data  circuits  with 
password  control.  Individual  passwords 
are  changed  periodically  and  upon 
departure  of  personnel.  The  dedicated 
data  feature  prevents  access  from 
standard  dial-up  telephones. 

RETENTION  AND  DISPOSAL: 

Along  with  decisions  and  other 
materials  developed  during  DOHA 
processing  of  cases,  the  original  case 
files,  tapes,  exhibit  files,  and  associated 
documentation  are  returned  to 
OCHAMPUS  and  the  DoD  Education 
Activity  and  are  subject  to  records 
retention  schedules  of  the  owning 
agency  after  completion  of  DOHA 
action.  Copies  of  decisions  and  audio 
tapes  are  destroyed  when  no  longer 
needed  for  reference  purposes  but  not 
later  than  6  years  after  rendering  a 
decision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington. 
VA  22203-1995. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals. 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Director, 

Defen.se  Office  of  Hearings  and  Appeals, 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

Individual  should  provide  full  name 
and  any  former  names  used,  date  and 


15542 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  /  Notices 


place  of  birth,  and  Social  Security 
Number. 

Some  records  may  be  made  available 
for  review  at  DOHA  Headquarters  upon 
appointment  made  with  the  Director. 
Individual  must  be  able  to  provide 
picture  identification  or  a  valid  driver’s 
license. 

Requests  must  be  signed  and 
notarized  or.  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dat^  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  *1 
certify  that  the  information  provided  by 
me  is  true,  complete,  and  accurate  to  the 
best  of  my  knowledge  and  belief  and 
this  request  is  made  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  hraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonment  or  both. 
(Signature).’ 

CONTESTMO  RECORD  PROCEDURES: 

The  OSD’s  rules  for  accessing  records, 
for  contesting  contents  and  app>ealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

For  OCHAMPUS  Cases:  Case  files 
referred  by  OCHAMPUS  to  DOHA 
Administrative  Judges:  correspondence 
and  supplementary  material  horn 
DOHA  to  the  parties  in  connection  with 
the  handling  of  the  case: 
correspondence,  pleadings,  written 
Submissions  and  evidence  associated 
with  hearings  from  parties  to  such 
proceedings;  DoD  correspondence 
associated  with  receipt  and  transmittal 
of  case  hies. 

For  DoD  Education  Activity  Cases: 
Case  hies  assigned  to  DOHA 
Administrative  Judges  for  hearing  and/ 
or  administrative  appeals; 
correspondence  and  supplementary 
material  from  DOHA  to  the  parties  in 
connection  with  the  handling  of  the 
case:  correspondence,  pleadings,  written 
submissions  and  evidence  associated 
with  hearings  or  appeals  from  parties  to 
such  proceedings;  rulings,  orders,  and 
written  decisions  from  hearing  officers 
or  appeal  board;  correspondence  horn 
individuals,  their  attorneys,  or 
authorized  representatives;  and  DoD 
correspondence  associated  with  receipt 
and  transmittal  of  case  hies. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

IFR  Doc  9S-7224  Filed  3-23-95;  8:45  am) 
BtUINC  CODE  SOOO-04-F 


Department  of  the  Army 

Office  of  the  Secretary;  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Army  Materials 
Technology  Laboratory,  Watertown, 

MA 

AGENCY:  E)epartment  of  Defense.  United 
States  Army. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  100-526,  the  Defense  Base  Closure 
and  Realignment  Act  of  1988,  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Army  Materials  Technology 
Laboratory  and  transfer  of  laboratory 
missions  to  Aberdeen,  Maryland,  and 
Hampton,  Virginia.  This 
recommendation  became  law  January  5, 
1989.  Subject  document  focuses  on  the 
environmental  impacts  and  mitigations 
associated  with  the  disposal  and  reuse 
of  Army  Materials  Technology 
Laboratory. 

There  would  be  no  signihcant  impacts 
in  connection  with  any  of  the  disposal 
alternatives  or  reuse  scenarios.  The 
proposed  action  of  disposal  would  not 
contribute  to  signihcant  cumulative 
impiacts. 

A  scoping  meeting  was  held  in 
Watertown,  on  February  4. 1993.  Public 
notices  requesting  input  and  comments 
from  the  public  were  issued  in  the 
regional  area  surrounding  the 
laboratory. 

DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
this  Notice  of  Availability  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  the  United  States 
Army  Materiel  Command,  Attn:  Mr. 
James  Davidson,  5001  Eisenhower 
Avenue,  Alexandria,  Virginia  22333- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Wilbur,  (703)  847-4000. 

Dated:  March  20, 1995. 

Lewis  D.  Walker, 

'  Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA(IL&E). 

IFR  Doc.  95-7330  Filed  3-23-95;  8:45  am) 
BILLING  CODE  371(M>8-M 


Office  of  the  Secretary;  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Jefferson 
Proving  Ground,  IN 

AGENCY:  Department  of  Defense,  United 
States  Army. 


ACTION:  Notice  of  availability. 


SUMMARY:  In  accordance  with  Public 
Law  100-526,  the  Defense  Base  Gosure 
and  Realignment  Act  of  1988,  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Jefferson  Proving  Ground  and  transfer 
of  missions  to  Yuma  Proving  Ground, 
Arizona.  This  recommendation  became 
low  on  January  5, 1989.  Subject 
document  focuses  on  the  environmental 
impacts  associated  with  the  disposal 
and  reuse  of  Jefferson  Proving  Ground. 

There  would  be  no  signihcant  impacts 
in  connection  with  any  of  the  three 
disposal  alternatives.  High  intensity 
reuse  of  Study  Areas  2  through  6,  8,  and 
10  would  result  in  long  term  signihcant 
direct  adverse  impacts  on  land  use. 

High  intensity  reuse  of  Study  Areas  2 
through  8, 10,  and  12  would  result  in 
long  term  signihcant  direct  adverse 
impacts  on  utilities  and  solid  waste  and 
biological  resources. 

Medium  intensity  reuse  of  Study 
Areas  3  through  6,  8,  and  10  would 
result  in  long  term  signihcant  direct 
adverse  impacts  on  utilities  and  solid 
waste.  Medium  intensity  reuse  of  Study 
Area  7  would  result  in  long  term 
signihcant  direct  adverse  impacts  on 
pubic  health  and  safety.  High  intensity 
reuse  of  Study  Areas  3  through  6,  8.  and 
10  would  result  in  long  term  signihcant 
indirect  adverse  impacts  on  land  use. 
The  proposed  action  of  disposal  would 
not  contribute  to  signihcant  cumulative 
impacts. 

A  scoping  meeting  was  held  in 
Madison,  Indiana  on  February  11. 1993: 
Public  notices  requesting  input  and 
comments  horn  the  public  were  issued 
in  the  regional  area  surrounding 
Jefferson  Proving  Ground. 

DATES:  Written  public  ccunments  and 
suggestions  received  witbin  45  days  of 
this  Notice  of  Availability  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  the  United  States 
Army  Materiel  Command,  Attn;  Mr. 
James  Davidson,  5001  Eisenhower 
Avenue,  Alexandria,  Virginia  22333- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Wilbur.  (703)  847-4000. 

Dated:  March  20. 1995. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretaryof  the  Army 
(Envirorunent,  Safety  and  Occupational 
Health).  OASA  (IL&E). 

(FR  Doc.  95-7329  Filed  3-23-95: 8:45  am) 
BILLING  CODE  3710-0S-M 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Armed 
Forces  Retirement  Home  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Notice  of  a  computer  matching 
program  between  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 


SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  public  notice  of  a  computer 
matching  program  between  AFRH  and 
DoD  that  certain  records  are  being 
matched  by  computer.  The  record 
subjects  are  AFRH  resident  whose 
average  age  is  70  years,  and  many  have 
physical  or  mental  impairments;  thus,  it 
has  been  foimd  that  requested  income 
information  submitted  by  residents  are 
not  reliable,  or  is  difficult  or  impossible 
to  acquire.  A  computer  match  will 
provide  accurate  benefit  information  on 
the  residents.  This  is  a  pilot  project  and 
no  figures  are  available  at  this  time.  No 
cost-benefit  analysis  has  been 
accomplished  for  this  match  and  a 
waiver  of  the  analysis  was  granted  by 
the  respective  agency  Data  Integrity 
Boards.  By  actually  conducting  a 
verification  of  Federal  payments  to 
residents,  the  AFRH  can  accurately  and 
fairly  determine  and  fix  the  individual 
fees  from  time  to  time  as  required  by 
law. 

DATES:  This  proposed  action  will 
become  effective  April  24, 1995,  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa,  Jr.  at  telephone  (703) 
607-2943. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DMDC  and  AFRH  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  Ae  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
verification  of  Federal  payments  to 
residents.  The  match  will  yield  the 
benefit  information  on  the  residents  so 
that  AFRH  can  accurately  and  fairly 
determine  and  fix  the  individual  fees 
firom  time  to  time  as  required  by  law. 
Computer  matching  appeared  to  be  the 
most  efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 


A  copy  of  the  computer  matching 
agreement  between  AFRH  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Budget 
Officer,  Management  Information 
Systems,  Armed  Forces  Retirement 
Home,  3700  North  Capitol  Street,  NW, 
Washington,  DC  20317-0002. 
Telephone  (202)  722-3216. 


Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  F^eral  Register  at  54 
FR  25818  on  June  19, 1989. 


The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  March  10, 1995,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
‘Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals,’ 
dated  July  15, 1994  (59  FR  37906,  July 
25, 1994).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 


Dated:  March  17, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Armed  Forces 
Retirement  Home  and  the  Department 
of  Defense  for  Verification  of  Federal 
Payments  to  Residents 

A.  Participating  agencies: 

Participants  in  this  computer  matching 
program  are  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the 
Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  (DoD).  The 
AFRH  is  the  squrce  agency,  i.e.,  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
specific  recipient  activity  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  this  agreement,  the 
conditions  will  be  established  under 
which  the  DoD,  VA  and  OPM  agree  to 
a  computer  matching  program  for  the 
disclosure  of  military  retired  or  retainer 
pay,  civil  service  annuity,  and 
compensation  or  pension  from  the  VA 
for  the  residents  of  the  AFRH,  which 
includes  the  United  States  Soldiers’  and 
Airmen’s  Home  (USSAH)  and  the 
United  States  Naval  Home  (USNH).  This 
disclosure  will  provide  the  AFRH  with 
information  necessary  to  verify  the 
payment  information  currently  provided 
by  residents  for  the  computation  of  their 
monthly  fee,  and  identify  any 
unreported  benefit  payments  received 
by  residents. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Armed  Forces 
Retirement  Home  Act  of  1991,  Pub.  L. 
101-510,  24  U.S.C.  401-441.  The  law 
also  incorporated  the  U.S.  Naval  Home 
and  the  U.S.  Soldiers’  and  Airmen’s 
Home  into  a  single  independent 
establishment  in  the  Executive  branch 
of  the  Federal  government  as  the  Armed 
Forces  Retirement  Home. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

The  AFRH  will  use  personal  data 
from  the  Privacy  Act  record  system 
identified  as  AFRH-1,  entitled  ‘Armed 
Forces  Retirement  Home  Resident  Fee 
Maintenance  System’  last  published  in 
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the  Federal  Register  at  58  FR  68629  on 
December  28, 1993. 

DMDC  will  use  pkersonal  data  from  the 
record  system  identifled  as  S322.10 
DMEX},  entitled  ‘Defense  Manpower 
Data  Center  Data  Base/  last  published  in 
the  Federal  Register  at  59  FR  55462  on 
November  7, 1994. 

Agencies  must  publish  routine  uses 
pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Otherwise  they  must 
obtain  the  written  consent  of  the  record 
subjects  to  disclose  outside  the  agency. 
Moreover,  the  routine  use,  with  respect 
to  the  disclosure  of  a  record,  must  be 
compatible  with  the  purpose  for  which 
it  was  collected. 

E.  Description  of  computer  matching 
program:  The  AFPIH,  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  computer  tape  which  contains 
the  name,  SSN  and  date  of  birth  of  each 
resident.  Upon  receipt  of  the  computer 
tape  flle  of  residents,  E^DC  will 
perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  AFRH  hie 
against  a  DMDC  computer  database  of 
personnel/employment/ p>ay  records  of 
all  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  or  retired,  including  individuals 
receiving  any  Federal  compensation, 
pension  or  annuity  from  the  VA  or 
0PM.  Matching  records  (hits)  based  on 
the  SSN,  will  produce  the  member’s 
military  retired  or  retainer  pay,  civil 
service  annuity  and  VA  compensation 
and  pension.  The  match  results  will  be 
furnished  to  AFRH.  AFRH  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with 
AFRH’s  source  file  and  for  resolving  any 
discrepancies  or  inconsistmcies  on  an 
individual  basis.  AFRH  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification  and  the  amount  of  Federal 
payment  received  by  the  resident  as  a 
result  of  the  match. 

The  AFRH  will  provide  a  magnetic 
computer  tape  in  a  format  defined  by 
DM^  on  a  semiannual  basis.  This  file 
will  contain  the  name  and  SSN  of 
approximately  2,700  residents  whose 
records  DMDC  will  verily. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard;  the  VA  compensation  and 
pension  records  on  military  retirees;  and 
the  0PM  compensation  and  annuity 
records  on  military  retirees. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 


program  is  subject  to  review  by  the 
Ofilce  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  AFRH 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 

Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202—4502. 
Telephone  (703)  607-2943. 

IFR  Doc-  95-7223  Filed  3-23-95;  8:45  ami 
BILLING  CODE  5000-04-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  24, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 


Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(iDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  March  20. 1995. 

Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Lender’s  Interest  and  Special 
Allowance  Request.  * 

Frequency:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Reporting  Burden: 

Responses:  10,544. 

Burden  Hours:  102,804. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  Lender’s  Interest  and 
Special  Allowance  Request  and 
Report  (ED  Form  799)  is  used  by 
approximately  9,000  lenders 
participating  in  the  Title  IV,  Part  B 
loan  programs.  The  ED  Form  799  is 
used  to  pay  interest  and  special 
allowance  to  holders  of  the  Part  B 
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loans;  and  to  capture  quarterly  data 
iironi  a  lender’s  loan  portfolio  for 
rinancial  and  budgetary  projections. 

IFR  Doc.  95-7280  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  4000-et-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reaction  Act  of  1950. 

OATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  afl^t  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  24, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  D^k  Officer, 
Department  of  Education,  Office  of 
Management  and  Budgetv  725  17th 
Street  NW.,  Room  3208,  New  Execnitive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  PatrieJe  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC  * 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecomnuinications  device  for  the  deaf 
ITDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
lietween  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  PaperwtHrk  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law,  or  substantially  interfere 
with  any  agency^s  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Croup,  publi.shes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 


this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (8)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedite  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated;  March  20, 1995. 

Gloria  Parker, 

Director,  In  formation  Resources  Croup. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review.  Expedited. 

Title:  Urban/Rural  Local  Reform 
Initiative. 

Frequency.  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Reporting  Burden: 

Responses:  100. 

Burden  Hours:  5,000. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  Secretary  requests 
applications  for  local  reform  grants  to 
be  awarded  under  the  National 
Leadership  provisions  of  the  Goals 
2000;  Education  America  Act.  The 
Department  will  use  the  information 
to  determine  which  applicants  are 
best  qualified  to  receive  Federal  funds 
under  the  law. 

-^Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  24, 1995.  An 
expedited  review  is  requested  in  order 
to  quickly  distribute  the  application 
notice  to  potential  applicants. 

IFR  Doc.  95-7281  Filed  3-23-95;  8:45  ami 
BILUNG  CODE  4000-01-M 


[CFDA  No.  84.116P] 

Fund  for  Improvement  of 
Postsecondary  Education  Special 
Focus  Competition:  Disseminating 
Proven  Reforms;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinatimis  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Applications:  May  25, 1995. 


Deadline  for  Intergovernmental 
Review:  July  24, 1995. 

Applications  Available:  March  24, 
1995. 

Available  Funds:  $1,(MX),000. 

Estimated  Range  ^  Wards:  $60,000- 
$90,000  for  two  years. 

Estimated  Average  size  of  Awards: 
$85,000  for  two  years. 

Estimated  Number  of  Avmrds:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79.  80.  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  630,  with  the 
exception  noted  in  34  CFR  630.4a(2). 

Priorities 
Absolute  Priority 

Under  34  CFR  75.1(»(c)(3).  34  CFR 
630.12  and  34  CFR  630.11(a),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  respond  to  immediate 
problems  or  issues  and  that  seek  to 
improve  postsecondary  education 
opportunities. 

Invitational  Priorities 
Under  34  CFR  75.105(c)(1)  and  34 
CFR  630.11(b)(1),  the  Sectary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Institutions  with  innovative 
postsecondary  projects  that  became 
integrated  into  the  administrative 
structure  of  the  institution  between 
1988  and  1994  and  that  are  expected  to 
continue  into  the  foreseeable  foture,  are 
invited  to  apply  for  funds  to 
disseminate  their  practices  toother 
campuses. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purposes  of  the 
particular  program  competition  as 
referenced  in  34  CFR  630.11; 
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(2)  Address  the  program  priorities  for 
the  particular  program  competition; 

(3)  Address  an  important  problem  or 
need; 

(4)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(5)  Involve  learner-centered 
improvements; 

(6)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(7)  increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant’s  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant’s  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidence  by,  for 
example — 

(i)  Q)ntribution  of  resources  by  the 
applicant  and  by  participating 
organizations; 

(ii)  Their  prior  work  in  the  area;  and 

(iii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (unless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

In  accordance  with  630.32,  the 
Secretary  announces  the  methods  that 
will  be  used  in  applying  the  selection 
criteria. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 


each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria 
listed  above.  In  applying  the  criteria,  the 
Secretary  first  analyzes  a  preapplication 
or  application  in  terms  of  each 
individual  criterion  and  subscription. 

The  Secretary  then  bases  the  final 
judgment  of  an  application  on  an  overall 
assessment  of  the  degree  to  which  the 
applicant  addresses  all  selection 
criteria. 

For  Applications  or  Information 
Contact 

Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,,  Room 
3100,  ROB-3,  Washington,  DC  20202- 
5175.  Telephone:  (202)  708-5750 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  time,  Monday  through  Friday,  to 
order  applications  or  for  information. 
Individuals  may  request  applications  by 
submitting  their  name  and  postal 
mailing  address  to  the  e-mail  address 
#FIPSE@ED  GOV.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1135-1135a- 
3. 

Dated:  March  20, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education.  , 

[FR  Doc.  95-7415  Filed  3-23-95;  8:45  am) 
BILLING  CODE  400(M>1-M 


Office  of  Educational  Research  and 
Improvement  (OERI);  Presolicitation 
Conference  on  Draft  Statement  of 
Work  for  the  Regional  Educational 
Laboratories  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  presolicitation 
conference  on  draft  statement  of  work 
for  the  Regional  Educational 
Laboratories  Program. 

SUMMARY:  The  Office  of  Educational 
Research  and  Improvement  will  conduct 


a  pre-proposal  conference  to  discuss  a 
draft  of  the  proposed  statement  of  work 
to  guide  the  activities  of  the  regional 
educational  laboratories  during  the 
1995-2000  contract  period.  At  this  time 
the  Office  of  Educational  Research  and 
Improvement  wishes  to  offer  both 
potential  sources  and  parties  interested 
in  the  work  of  the  regional  educational 
laboratories  an  opportunity  to  review  a 
draft  of  the  proposed  statement  of  work 
and  to  attend  a  meeting  to  discuss  the 
content  of  that  statement  of  work  prior 
to  issuance  of  a  Request  for  Proposal. 
MEETING  information:  The  conference 
will  be  held  on  April  12, 1995,  from  9 
a.m.  to  12  noon  in  the  auditorium  of  the 
General  Services  Administration 
Regional  Office  Building,  Seventh  and  D 
Streets  SW.,  Washington  DC  (entrance 
on  the  D  Street  side).  Persons  unable  to 
attend  the  conference  who  wish  to 
provide  comments  on  the  draft 
statement  of  work  may  submit  those 
comments  by  telefax  or  mail  no  later 
than  April  26  to  the  contact  listed 
below. 

SUPPLEMENTARY  INFORMATION:  On  March 
31, 1994  President  Clinton  signed  Pub. 
L.  103-227,  Goals  2000;  Educate 
America  Act.  Title  IX  of  that  legislation, 
known  as  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994,  includes  new 
authorizing  legislation  for  the  Regional 
Educational  Laboratory  program  which 
will  be  implemented  through  the 
recompetition  of  the  regional 
educational  laboratories.  The  laboratory 
competition  will  be  announced  later 
this  fiscal  year,  with  awards  to  be  made 
in  fiscal  year  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laveme  Reddick,  U.S.  Department  of 
Education,  Grants  and  Contracts 
Service,  7th  and  D  Streets  SW.,  GSA 
Building,  ROB-3,  Room  3660, 
Washington,  DC  20202-4724. 
Telephone:  (202)  708-8222.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

The  draft  document  is  available  on 
bulletin  board  at  (202)  260-9950  which 
is  an  8  data,  1  stop,  no  parity  bulletin 
board.  The  document  will  be  listed 
under  the  “OERI  Regional  Educational 
Laboratories’’  menu.  Questions 
regarding  only  the  electronic  bulletin 
board  should  be  telephoned  to  George 
Wagner  at  (202)  708-7811.  Those  who 
cannot  interact  electronically  or  telefax 
(202)  260-0525  for  a  copy  of  this 
document  should  write  to  the  U.S. 
Department  of  Education,  Grants  and 
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Contracts  Service,  7th  and  D  Streets, 
SW.,  GSA  Building,  ROB-3,  Room  3660, 
ROB-3,  Washington,  DC  20202-4724, 
Attention;  Laveme  Reddick,  Cwitract 
Specialist. 

Dated;  March  20, 1995. 

Sharon  P.  Rotunson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc  95-7282  Filed  3-23-95;  8:45  am) 
BILLING  CODE  4000-01-e 


DEPARTMENT  OF  ENERGY 

Energy  Partnerships  for  a  Strong 
Economy/Renewable  Energy 
Comntercialization — Geothermal 
Power 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 

ACTION:  Solicitation  for  Financial 
Assistance:  Energy  Partnerships  for  a 
Strong  Economy/Renewabie  Energy 
Commercialization — Geothermal  Power. 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Public  Law  93-577,  Federal 
Non-nuclear  Energy  Research  and 
Development  Act  of  1974;  Public  Law 
93-410,  Geothermal  Energy  Research, 
Development  and  Demonstration;  and 
Section  2306  of  the  Energy  Policy  Act  of 
1992  (EPACT);  the  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research.  development  and 
demonstration  of  geothermal  power.  A 
minimiun  50%  non-federal  cost  share 
for  the  project  is  required.  This  notice 
is  solicitation  document  DE-PS07- 
95ID13349. 

FOR  FURTHER  If^RMATION  CONTACT: 
Linda  Hallum,  Contract  Specialist, 
telephone  (208)  526-5545,  facsimile 
(208)  526-5548.  The  Contracting  Officer 
is  Brad  Bauer,  (208)  526-0090. 

DATES:  The  effective  date  of  this 
solicitation  is  March  24, 1995.  The 
deadline  for  receipt  of  applications  is  3 
p.m.  MDT,  May  16, 1995.  Late 
applications  will  be  handled  in 
accordance  with  10  CFR  600.13. 

Prospective  applicants  should  request 
the  application  paci;age  by  March  30, 
1995  (which  includes  necessary  forms, 
assurances  and  certifications),  by 
writing  to  the  D(%  Contract  Specialist. 
Facsimile  requests  are  authorized. 
Questions  regarding  this  solicitation 
should  be  submitted  in  writing  to  the 
DOE  Contract  Specialist  no  later  than 
April  10, 1995.  Questions  and  answ^ 
will  be  issued  in  writing  as  an 
amendment  to  this  solicitation. 
Preproposal  conferences  may  be 
available  if  a  sufficient  number  of 


applicants  request  one.  Preproposal 
conference  requests  should  be  made  no 
later  than  April  10, 1995. 

EKDE  anticipates  that  this  solicitation 
will  result  in  the  award  of  one  or  more 
cooperative  agreements.  Substantial 
involvement  by  DOE  is  anticipated. 
Selections  for  negotiations  are  expected 
to  be  made  on  or  about  Jime  28, 1995. 

All  awards  are  expected  to  be  made 
prior  to  September  30, 1995. 

ADDRESSES:  Applications  shall  be 
submitted  to*  Procurement  Services 
Division;  Attention:  SOL  DE-PS07- 
95ID13349  (Hallum/Bauer);  U.S.  DOE, 
Idaho  Operations  Office;  850  Energy 
Drive,  MS  1221;  Idaho  Falls,  Idaho 
83401-1563. 

CFDA  Number;  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.087. 

SUPPLEMENTARY  INFORMATION:  Energy 
efficiency  and  renewable  energy 
projects  entered  into  by  both  the  public 
and  private  sectors  are  the  cornerstone 
of  the  U.S.  Department  of  Energy’s 
(DOE)  Energy  Partnerships  for  a  Strong 
Economy.  The  purpose  of  various 
Energy  Partnerships  programs  is  to 
stren^hen  the  economy  and  reduce 
greenhouse  gas  emissions.  In  support  of 
this  objective,  DOE,  in  collaboration 
with  the  geothermal  industry  and  the 
electric  utilities,  has  developed  an 
initiative  for  furthering  the 
commercialization  of  geothermal  power. 
A  primary  strategy  of  the  initiative  is  the 
acceleration  of  geothermal  development 
through  cost-shared  projects. 

This  solicitation  requests  applications 
from  industry  for  one  or  more 
collaborative  efforts  to  support  the 
development  of  new  geothermal  power 
generation.  These  efforts  are  to  promote 
the  commercialization  of  this  energy 
source,  and  result  in  a  near-term 
increase  in  the  amount  of  electrical 
power  generated  from  geothermal 
energy  for  sale  to  an  end  user  in  the 
United  States.  The  U.S.  Department  of 
Energy,  Office  of  Utility  Technologies 
will  provide  $800,000  in  funding  for 
one  or  more  projects.  The  DOE  funds 
may  be  utilized  only  for  activities 
directly  related  to  the  applicant’s  power 
plant.  Applications  are  solicited  which 
will  result  in  the  sale  in  the  United 
States  of  new  electrical  power  generated 
from  geothermal  energy  by  the  end  of 
1997. 

Objectives 

The  objectives  of  this  solicitation  are 
to  promote  the  comnaercialization  of 
geothermal  energy  for  the  productitm  of 
electrical  power,  and  to  feduce  the 
emission  of  greenhouse  gases  in  the 
United  States.  By  accomplishing  these 


objectives,  it  is  anticipated  that  jobs  will 
be  created  and  that  the  nation’s 
geothermal  industry  will  be  better 
positioned  to  compete  and  win  in  the 
global  marketplace.  The  sale  of  the  new 
power  generated  by  the  cost-shared 
project(s)  and  further  grovfth  of  the 
geothermal  industry  will  off-set  the  use 
of  fossil  fuels  to  generate  electrical 
power,  thereby  r^ucing  the  nation’s 
emissions  of  greenhouse  gases. 

Priorities 

To  promote  the  commercialization  of 
geothermal  energy,  DOE’s  geothermal 
power  initiative  identified  the 
utilization  of  previously  undeveloped 
geothermal  resources  and  the  use  of 
innovative  technologies  in  power  plants 
to  convert  the  geothermal  energy  to 
electrical  power  as  specific  areas  for 
emphasis  in  the  solicitation  of 
applications  for  new  geothermal  power 
capacity. 

Scope 

All  applicatioiLS  that  can  demonstrate 
an  existing  or  pending  sales  agreement 
for  the  power  generated,  and  result  in  a 
net  increase  in  geothermal  power 
generation,  will  be  accepted  and 
considered.  Applications  that  address 
either  of  the  following  two  areas  will 
receive  a  higher  technical  ranking  than 
applications  that  utilize  currently 
developed  geothermal  resovuces  and/or 
conventional  power  plant  energy 
conversion  system  technologies. 

1.  Installation  of  a  plant  that  initiates 
the  commercial  power  production  from 
a  new  geothermal  resource,  accelerating 
the  development  of  this  new  resource. 

2.  Retrofitting  existing  plants  and/or 
constructing  new  plants  to  incorporate 
innovative  improvements  in  power 
plant  technology  that  will  increase 
power  generation  from  geothermal 
resources. 

In  order  to  differentiate  from  the 
expansion  of  an  existing  resource,  for 
the  purpose  of  this  solicitation,  a  new 
geothermal  resource  is  the  first 
utilization  of  a  geothermal  reservoir  for 
the  production  of  electrical  power. 

The  application(s)  selected  for  award 
will  be  subject  to  the  quarterly  reporting 
requirements  normally  associated  with 
DOE  financial  assistance  awards.  If  the 
selected  application  uses  an  innovative 
power  plant  technology,  the  quarterly 
Technical  Progress  Report  shall  contain 
data  and  calculations  which  detail  the 
performance  of  this  technology  during 
the  progress  reporting  period.  Any  other 
use  of  the  technology  by  the  geothermal 
industry  is  also  to  be  reported.  If  the 
selected  application  is  ffie  first 
production  of  power  from  a  new 
geothermal  resource,  the  quarterly  ^ 
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Technical  Progress  Report  should 
indicate  whether  there  is  any  further  use 
of  this  resource  for  the  generation  of 
electrical  power.  The  selected 
application(s)  will  also  be  required  to 
report  on  greenhouse  gas  reductions  in 
accordance  with  the  reporting  system 
developed  by  the  DOE  Enefgy 
Information  Administration  (EIA) 
pursuant  to  EPACT  1605.b.  The 
reporting  guidelines  for  this  program 
will  be  provided  with  the  application 
package. 

DOE  Funding  and  Cost  Sharing 

The  project(s)  will  be  cost-shared, 
with  participant(s)  providing  a 
minimum  of  50%  of  the  costs.  Total 
DOE  funding  is  $800,000,  regardless  of 
the  number  of  applications  selected.  (If 
a  single  application  is  selected  it  may 
receive  up  to  $800,000;  if  multiple 
applications  are  selected,  the  DOE  share 
may  total  $800,000.)  The  DOE  cost¬ 
sharing  portion  of  this  effort  is  limited 
to  the  following: 

1.  Purchase  of  power  plant 
equipment, 

2.  Power  plant  construction  costs,  and 

3.  Tie-in  to  the  existing  electrical 
power  grid  system. 

Although  the  DOE  funding  is 
available  in  FY-1995,  these  funds  do. 
not  necessarily  need  to  be  used  during 
this  fiscal  year.  The  DOE  funds  are 
intended  to  be  used  for  the  purchase 
and/or  installation  of  the  power  plant 
components.  It  is  not  intended  that  the 
DOE  contribution  be  used  for  other 
related  activities,  including  “paper” 
feasibility,  environmental,  or 
compliance  studies  and/or  assessments; 
nor  is  it  intended  that  the  funds  for  this 
solicitation  be  used  for  activities  related 
to  identifying  and/or  developing  the 
productive  capacity  of  the  hydrothermal 
resource.  It  is  intended  that  the  federal 
funds  be  used  to  help  mitigate  a  portion 
of  the  initial  risk  associated  with  the 
development  of  the  new  generation 
capacity  from  geothermal  energy.  It  is 
not  intended  that  the  project  success  be 
based  upon  a  continuing  subsidy  of 
federal  dollars. 

QualiRed  Applicants 

Private  research  organizations, 
nonprofit  institutions,  or  profit  making 
entities,  and  other  entities  are  eligible  to 
submit  applications  in  response  to  this 
solicitation.  0MB  A-95  clearance  is  not 
required. 

Eligibility  Requirements 

For  the  application  to  be  considered 
for  evaluation  and  award,  an  agreement 
for  the  sale  in  the  United  States  of  the 
electrical  power  that  will  be  produced 


by  the  proposed  project  must  be 
demonstrated  to  exist,  or  to  be  pending. 

Preparation  of  Applications 

Each  application  shall  be  submitted  in 
one  volume.  One  original  and  nine 
copies  of  each  application  are  to  be 
submitted.  The  applications  should 
observe  the  following  format,  presenting 
information  as  completely  and  concisely 
as  possible. 

Applications  submitted  in  response  to 
this  solicitation  must  provide  detailed 
program,  management,  personnel, 
power  plant  energy  conversion  process, 
site,  environmental  and  budget 
information  as  further  specified  in  this 
solicitation. 

1.  Cover  Page:  The  cover  page  is  to 
include  the  signature,  title,  address, 
telephone  number,  and  fax  number  of 
the  applicant’s  authorized 
representative.  The  cover  page  also  is  to 
contain  the  copy  number  of  the  volume, 
with  the  original  volume  identified  as 
“Original:  Copy  No.  1”,  and  subsequent 
copies  identified  as  “Copy  No.  2”., 

“Copy  No.  3”,  etc. 

2.  Table  of  Contents:  The  application 
is  to  include  a  table  of  contents  and 
page  numbers  corresponding  to  the 
elements  outlined  in  these  preparation 
guidelines. 

3.  Technical  Summary:  The 
application  is  to  provide  a  one  page 
summary  that  furnishes  a  concise  and 
informative  description  of  the  proposed 
project.  This  summary  should  contain 
information  which  is  releasable  to  the 
public. 

In  order  to  expedite  the  evaluation 
process,  the  applications  are  to  adhere 
to  the  following  format,  including  use  of 
the  indicated  element  titles.  The 
information  presented  for  each  element 
should  be  both  complete  and  concise. 
These  elements  form  the  criteria  upon 
which  the  application  will  be  evaluated. 

4.  Technical  Discussion,  a. 

Geothermal  Resource.  The  application  is 
to  contain  explicit  statements  and 
documentation  that  demonstrate  that 
the  resource  is  adequate  for  the 
proposed  usage,  and  that  the  resource 
will  be  available  to  operate  the  proposed 
facility  at  rated  capacity  for  the 
expected  life  of  the  project,  as  defined 
in  the  application.  The  adequacy  of  the 
resource  can  be  demonstrated  by 
inclusion  of  data  such  as  documented 
well  flow  tests,  multi-well  interference 
tests,  temperature  logs,  brine  chemistry, 
production  data  from  existing 
production  and  injection  wells 
(including  documentation  of  their 
characteristics),  and  any  other  suitable 
data  that  will  assist  in  the  evaluation  of 
the  geothermal  resource. 


If  this  is  the  first  application  of  the 
geothermal  reservoir  for  power 
production,  the  application  is  to  provide 
supporting  documentation  that  clearly 
demonstrates  this  reservoir  has  not  been 
utilized  previously  to  produce  electrical 
power  for  commercial  sale. 

If  the  application  is  for  the  expanded 
use  of  an  existing  reservoir,  the 
projected  impact  on  the  reservoir’s 
present  production  and/or  injection 
capacities  is  to  be  addressed. 

If  electrical  power  and/or  other 
ancillary  utilities  are  required  for  the 
development  of  the  resource  for  this 
application,  their  availability  is  to  be 
discussed. 

If  the  applicant  does  not  own,  or 
otherwise  control  the  availability  and 
use  of  the  resource,  documentation  is 
required  demonstrating  that  the 
resource  provider  will  furnish  the  fluids 
required  for  the  new  capacity  during  the 
stated  project  life. 

b.  Power  Plant  Energy  Conversion 
System.  The  application  is  to  provide  a 
description  of  the  geothermal  power 
plant’s  energy  conversion  system  that 
will  be  used  to  produce  the  new  power 
for  sale.  This  description  is  to  detail  the 
power  cycle  and  component  operating 
parameters  to  allow  evaluation  of  the 
adequacy  of  the  proposed  system  to 
provide  the  stated  power  production. 

The  assumptions  used  relative  to  the 
performance  of  the  heat  rejection  system 
when  determining  the  new  generating 
capacity  of  the  proposed  project  are  to 
be  included  in  the  power  plant 
description. 

The  description  of  the  power  plant 
energy  conversion  system  is  to  clearly 
indicate  whether  it  employs  an 
innovative  technology  that  improves 
plant  efficiency  and  is  not  typically 
utilized  commercially  in  the  United 
States.  If  an  innovative  technology  is  to 
be  utilized,  documentation  is  to  be 
provided  that  demonstrates  the  viability 
of  the  technology  and  establishes  that  it 
will  provide  the  expected  generation 
capacity.  This  documentation  is  to 
indicate  the  degree  to  which  this 
technology  could  be  utilized  in 
geothermal  plants  at  other  locations,  or 
whether  the  technology  is  specific  to  the 
proposed  site  and/or  resource. 

If  the  proposed  new  geothermal 
power  generation  will  result  from  the 
retrofit  of  an  existing  facility,  the 
application  is  to  detail  the  retrofit,  as 
well  as  the  impact  of  the  retrofit  on  the 
performance  on  the  existing  facility. 

Electrical  power  and/or  other 
ancillary  utilities  (including  make-up 
water  for  heat  rejection)  required  for  the 
development  of  the  proposed  power 
plant  and  their  availability  are  to  be 
discussed,  along  with  the  tie-in  of  the  j 
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new  power  generation  to  the  existing 
electrical  grid  system. 

Note:  Underlying  assumptions  along  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  benefits  must 
be  included  in  the  application. 

c.  Impact  on  Greenhouse  Gas 
Emissions.  The  application’s  impact  on 
reducing  greenhouse  gas  emissions  will 
be  evaluated  by  DOE  from  the 
information  provided.  This  evaluation 
will  consider  that  the  application’s  new, 
“net”  generation  capacity  off-sets  the 
use  of  fossil  fuels  for  the  generation  of 
electrical  power.  The  extent  to  which 
fossil  fuels  are  used  to  generate 
electrical  power  will  be  obtained  from 
the  1995  Annual  Energy  Outlook 
(published  by  DOE’s  Energy  Information 
Administration)  projections  of  power 
generation  by  fuel  types.  By  not  using 
fossil  fuels  to  generate  this  power,  the 
greenhouse  gases  produced  by  these 
fuels  are  avoided.  In  reviewing  the 
application,  DOE  will  adjust  the 
prediction  of  avoided  greenhouse  gas 
emissions  to  account  for  the  emissions 
associated  with  the  proposed  project. 

This  evaluation  will  consider  both  the 
projected  reduction  of  greenhouse  gas 
emissions  due  to  the  proposed  project, 
as  well  as  the  potential  reduction  that 
might  occur  from  the  further 
development  of  the  new  geothermal 
field,  or  the  expanded  utilization  of  an 
innovative  technology  in  power  plants 
by  the  geothermal  industry.  Projections 
of  the  effect  of  the  greenhouse  gas 
reductions  will  be  evaluated  for  the 
years  2000  and  2010. 

In  order  to  forecast  the  reduction  in 
greenhouse  gases,  the  application  is  to 
provide: 

(1)  The  project’s  new,  net  electrical 
generation  capacity, 

(2)  The  plant  availability, 

(3)  The  projected  annual  kW-hours 
produced, 

(4)  The  date  the  new  power 
generation  will  come  on  line,  and 

(5)  The  expected  life  of  the  new 
power  generation. 

The  amount  of  new,  net  electrical 
generation  capacity  is  the  “net” 
electrical  power  generated  for  sale;  all 
parasitic  power  requirements  associated 
with  the  production  of  this  new 
capacity  should  be  identified  and 
deducted,  as  well  as,  any  negative  (or 
positive)  impact  on  any  existing 
generating  capacity.  (The  parasitic 
power  requirements  include  the  power 
necessary  to  supply  and  dispose  of  the 
geothermal  fluid  associated  with  the 
new  power  capacity,  as  well  as  the 
power  required  to  operate  the  proposed 
power  plant  or  associated  with  the  plant 
retrofit.) 


The  application  is  also  to  include 
information  relative  to  the  anticipated 
emission  of  gases  (on  a  kilograms  per 
year  basis)  that  will  result  from  the  new 
geothermal  power  production.  This 
information  is  to  identify  the  emission 
of  non-condensable  gases  during  the 
production,  utilization  and  disposal 
(injection)  of  the  geothermal  resource 
fluid,  as  well  as  the  operation  of  the 
power  plant’s  energy  conversion  system, 
including  the  heat  rejection  system.  If 
the  proposed  energy  conversion  system 
is  a  binary  power  cycle,  any  fugitive  gas 
emissions  from  the  power  cycle  are  to 
be  identified.  If  the  level  of  the  emission 
of  these  gases  is  unknown  or  uncertain, 
the  application  is  to  identify  the  levels 
of  emission  for  any  of  these  gases 
reported  in  the  project  permitting 
process. 

If  the  application  is  for  the 
application  of  an  innovative  power 
plant  technology  or  for  a  geothermal 
resource  with  the  capacity  for  further 
development,  the  potential  increase  in 
power  production  is  to  be  included, 
allowing  the  potential  reduction  of 
greenhouse  gas  emissions  to  be 
evaluated.  The  anticipated  total 
additional  capacity,  the  availability  of 
the  additional  power  capacity,  the  date 
when  the  additional  power  generation 
might  be  expected  to  come  on  line,  and 
the  expected  period  that  the  geothermal 
resource  could  support  this  added 
power  production  are  to  be  provided. 

d.  Environmental.  The  application  is 
to  include  relevant  information  on 
leasing,  permitting,  and/or  other  legal 
and  commercial  issues  which  may  affect 
the  resource  development  and/or  the 
power  plant  construction/operation. 

5.  Management  Discussion,  a. 

Program  and  Management  Plan, 
Organization,  and  Key  Personnel  A 
program  management  plan  is  to  be 
provided  that  includes  a  statement  of 
work  detailing  the  activities  necessary 
to  complete  the  project.  This  plan  is  to 
include  a  project  schedule  identifying 
major  milestones  associated  with  the 
proposed  cost-shared  portion  of  the 
project,  and  how  these  milestones  are 
incorporated  into  the  remaining  overall 
project  work  scope.  The  management 
plan  is  also  to  include  a  discussion  of 
all  facilities  to  be  constructed  and/or 
retrofitted  during  the  project. 

The  management  plan  is  to  include 
the  name  and  roles  of  the  applicant  and 
each  of  the  participants  involved  in  the 
project,  including  the  contractual 
arrangements  between  the  applicant  and 
participants.  The  capabilities  and 
responsibilities  of  the  applicant  and 
each  participant;  experience, 
qualifications,  and  responsibilities  of 
key  personnel;  and  any  unique  facilities 


and/or  capabilities  which  would  assure 
the  success  of  the  project  are  to  be 
provided,  along  with  information 
regarding  the  applicant’s  (or  appropriate 
participant’s)  experience  in  project  and 
construction  management. 

The  application  is  to  discuss  the 
composition  of  the  organization  of  the 
applicant  and  participants  from  the 
standpoint  of  being  involved  in,  and/or 
representative  of  the  geothermal 
industry, 

b.  Financial  Information.  The  , 
application  is  to  provide  a  description 
of  the  applicant  and  all  other 
participants  in  the  project,  including  the 
type  of  business,  history,  size,  and 
discussion  of  the  ownership  and/or 
controlling  interest,  along  with  a  listing 
of  current  or  recent  (within  the  past  two 
years)  government  grants,  codperative 
agreements,  and/or  other  work  by  the 
applicant  in  this  or  related  fields.  This 
listing  is  to  include  the  names  of  the 
sponsoring  agency  or  firm,  instrument 
number,  amount  of  the  instrument, 
subject  area  of  the  instrument,  and  the 
name  and  telephone  number  of  the 
contracting  officer,  or  contract 
specialist. 

Financial  data  on  the  applicant  and 
participants,  identifying  the  source  of 
cost  sharing  and  the  available  financial 
resources,  are  to  be  provided.  These 
data  are  to  include  annual  financial 
statements  (balance  sheet  and  income 
and  expense  statement)  for  the  past  3 
years  for  the  applicant,  as  well  as  for  the 
participants  providing  cost  sharing  and/ 
or  performing  work.  Where  available, 
financial  statements  prepared  by 
certified  public  accountants  are  to  be 
submitted. 

An  estimated  cost  to  perform  the  tasks 
as  identified  in  the  proposed  statement 
of  work  for  the  overall  project  is  to  be 
provided  along  with  the  basis  or 
rationale  supporting  these  costs.  It  will 
be  used  to  evaluate  the  reasonableness 
of  the  project  cost,  the  probable  cost  to 
the  government,  as  well  as  to  provide  an 
understanding  of  the  magnitude  of  the 
effort  required. 

6.  Economic  Impact  Discussion.  The 
application  is  to  forecast  the  economic 
impact  of  the  application,  including 
employment  opportunities  retained 
and/or  created,  estimated  annual 
payroll,  and  construction  and  operation- 
related  expenditures,  as  well  as  any 
other  economic  benefits. 

If  the  application  involves  the 
application  of  an  innovative,  or  new 
technology,  the  application  is  to 
describe  how  this  technology  could 
impact  the  growth  of  the  nation’s 
geothermal  industry  both  in  the  United 
States  and  in  other  countries.  If  the 
application  involves  the  development  of 
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a  new  resource,  the  economic  impact  of 
future  development  of  the  resource  is  to 
be  addressed. 

7.  Cost/Business  Discussion,  a.  Power 
Sates  Agreement:  The  application  is  to 
identify  and  document  any  existing  or 
pending  agreement  for  the  sale  of  the 
electrical  power  that  will  be  produced 
by  the  proposed  project.  An  existing  or 
pending  power  sales  agreement  is  an 
eligibility  requirement,  i.e.,  it  must  exist 
for  the  application  to  be  considered. 

b.  Cost  Sharing:  The  requested 
amount  of  DOE  Kinds  to  be  cost-shared 
is  to  be  identified,  along  with  how  these 
funds  will  be  used  and  the  year  in 
which  they  will  be  utilized.  The 
percentage  level  of  the  DC®!  funds  to  the 
total  project  cost  is  to  be  defined.  The 
impact  of  D<M’s  cost  share  to  the 
viability  of  the  project  is  to  be 
addressed. 

The  application  is  to  provide  an 
estimate  of  the  monetary  value  (basis  of 
and  the  nature,  e.g.,  equipment,  labor, 
facilities,  cash,  etc.)  of  all  contributions 
to  the  project  by  year  and  by  party 
(DOE,  applicant,  and  participants).  If 
cost  share  is  provided  by  someone  other 
than  the  applicant,  the  application  must 
include  a  statement  by  the  providing 
entity  which  specifically  commits  the 
cost  share  for  use  on  the  project.  Note 
that  “cost  sharing”  is  not  limited  to 
monetary  investment.  For  purposes  of 
this  solicitation,  the  “cost  sharing” 
definition  is  contained  in  10  CFR 
600.123,  600.206,  600.424.  Foregone  fee 
or  probt  shall  not  be  considered  cost 
sharing  under  any  resulting  agreement. 
Payment  of  actual  costs  in  the  final 
agreement  will  only  include  those  costs 
that  are  allowable,  incurred,  costs  that 
are  allocable  to  the  program  as 
determined  in  accordance  with  the 
applicable  cost  jM'inciples  prescribed  in 
10  CFR  600.127  for  the  respective 
participants  and  in  the  cost  share  ratios 
to  be  defined  in  the  negotiations. 

c.  Budget:  A  budget  period  is  an 
interval  of  time  into  which  the  project 
period  is  divided  for  funding  and 
reporting  purposes.  Project  period 
means  the  total  approv^  period  of  time 
that  DOE  will  provide  support, 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
periods  may  be  divided  into  one  or 
more  budget  periods.  Project  periods  are 
not  expected  to  exceed  two  years.  Each 
application  must  contain  Standard 
Forms  424  and  424A.  The  budget 
summary  page  only  needs  to  be 
completi^  for  the  first  budget  period;  all 
other  periods  of  support  requested 
should  be  shown  on  the  total  costs  page. 
The  application  should  contain  full 
details  of  the  costs  regarding  the  labor, 
overhead,  material,  travel,  subcontracts. 


consultants,  and  other  support  costs 
broken  down  by  task  and  by  year.  Every 
cost  item  should  be  justifiable  and 
further  details  of  the  costs  may  be 
required  if  the  application  is  selected  for 
the  aw'ard.  It  is  essential  that  requested 
details  be  submitted  in  a  timely  manner 
for  the  actual  award.  Items  of  needed 
equipment  should  be  individually  listed 
by  description  and  estimated  cost, 
inclusive  of  tax,  and  adequately 
justified.  The  destination  and  purpose 
of  budgeted  travel  and  its  relevance  to 
the  research  should  be  specified. 
Anticipated  consultant  services  should 
be  justified  and  information  furnished 
on  each  individual's  expertise,  primary 
organizational  affiUation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant’s  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

d.  Cost  Application:  In  the  event  there 
are  multiple  projects  proposed  in  a 
submittal,  a  separate  cost  application 
should  be  included  for  each  project 
proposed  for  funding.  The  cost 
application  should  have  sufficient  detail 
that  an  independent  evaluation  of  the 
labor,  materials,  equipment  and  other 
costs  as  well  as  verification  of  the 
proposed  cost  share  can  be  performed. 

Proprietary  Application  Information 

Applications  submitted  in  response  to 
this  solicitation  may  contain  tra^ 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

“The  data  contained  in  pages _ 

of  this  application  have  been  submitted 
in  confidence  and  contain  trade  secrets 
or  proprietary  information,  and  such 
data  shall  be  used  or  disclosed  only  for 
evaluation  purposes,  provided  that  if 
this  applicant  receives  an  award  as  a 
result  of  or  in  connection  with  the 
submission  of  this  application,  DOE 
shall  have  the  right  to  use  or  disclose 
the  data  herein  to  the  extent  provided  in 
the  award.  This  restriction  does  not 
limit  the  government’s  right  to  use  or 
disclose  data  obtained  without 
restriction  from  anjrsource,  including 
the  applicant.” 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  eech  fine  nr  paragraph 


containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

“Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  pam  of  this  aoplication.” 

It  should  be  noteo,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  non- 
Government  personnel  for  the  sole 
purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  applications.  These 
individuals  will  be  required  to  protect 
tbe  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 

Evaluation  of  Applications 

Applications  submitted  will  be 
subject  to  a  preliminary  review  by  DOE 
to  check  for  completeness  and  accuracy 
Applications  that  are  clearly  non- 
responsive  or  do  not  provide  evidence 
of  an  existing  or  pending  agreement  for 
the  sale  of  electrical  power  generated, 
will  not  be  subject  to  the  comprehensive 
evaluation  or  considered  for  award. 

DOE  reserv'es  the  right  to  support  all, 
none,  or  certain  parts  of  the  applications 
submitted  in  response  to  this 
solicitation. 

The  information  presented  in  each 
application  will  be  evaluated  to 
determine  the  degree  to  which  the 
stated  objectives  and  priorities  of  this 
solicitation  are  met.  The  following  is  a 
summary  listing  of  the  criteria  which 
will  be  considered  in  the  evaluation  and 
each’s  relative  importance  in  the 
ranking  process:  Technical  and 
environmerrtal.  management,  economic 
impact,  and  cost-sharing.  The  technical 
and  environmental  criteria  wnll  rank 
twice  as  much  as  the  management 
criteria;  economic  and  co.st-sharing 
criteria  will  rank  approximately  equally 
and  at  .substantially  less  than  the 
management  criteria.  The  following 
briefly  identifies  the  factors  to  be 
considered  in  the  evaluation  of  each  of 
the  criterion. 

Criterion  1 :  Technical  and 
Environmental 

The  geothermal  resource  is  to  be 
compatible/ adequate  with  the 
requirements  of  the  energy  conversion 
system  for  the  new  geothermal  power 
production.  Tbe  resource  is  to  be  able  to 
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sustain  the  proposed  new  and,  if 
applicable,  existing  generation  capacity 
over  the  proposed  life  of  the  project. 

The  development  of  a  new  geothermal 
resource  is  preferred  (first  power 
production  from  a  geothermal  reservoir), 
particularly  resources  with  the  potential 
for  continued  development.  The 
applicant’s  control  over  availability  of 
the  resource  is  preferred. 

The  evidence  presented  on  the 
technical  viability  of  the  energy 
conversion  system,  including  the  clarity 
and  completeness  of  the  description  of 
the  power  cycle  to  be  used  to  generate 
the  additional  power  will  be  considered. 
The  degree  to  which  the  new  power 
generation  will  utilize  an  innovative 
technology(s)  will  be  weighed  along 
with  the  evidence  presented  of  the 
viability  of  the  technology(s)  and  the 
probability  of  its  successful 
implementation.  The  potential  for 
further  utilization  of  the  innovative 
technology(s)  by  the  geothermal 
industry  to  add  generation  capacity,  i.e., 
use  of  the  technology  can  be  replicated 
in  geothermal  power  plants  at  other 
sites,  will  also  be  evaluated.  The 
evaluation  will  also  consider  the  date  at 
which  the  applicant  will  begin  to  sell 
the  power  produced,  with  power  sales 
by  1997  preferred. 

The  projected  impact  of  the  proposed 
project  on  reducing  greenhouse  gas 
emissions  will  be  evaluated  for  the  year 
2000  as  well  as  for  the  year  2010  (with 
the  emphasis  on  the  year  2000).  The 
potential  impact  on  reducing 
greenhouse  gas  emissions  as  a  result  of 
increased  usage  of  an  innovative 
technology,  as  well  as  from  further 
development  of  a  new  geothermal 
resource  will  be  considered.  The  annual 
electrical  production  (watt-hr/yr)  will  be 
correlated  to  the  gas  emissions  based  on 
the  projected  mix  of  fuels  used  to 
generate  this  level  of  power  in  the 
absence  of  the  new  geothermal  power 
generation. 

Issues  relating  to  leasing,  permitting, 
and  related  activities  for  tbe  project 
development  will  be  considered  along 
with  the  environmental  restrictions.  The 
environmental  evaluation  will  consider 
the  impact  of  the  proposed  activities  at 
the  project  site,  as  well  as  the  potential 
environmental  impact  of  future  resource 
development  or  application  of 
technology  at  other  facilities.  The 
availability  of  required  ancillary 
utilities/services,  as  well  as  proximity  to 
existing  electrical  grid  system  will  also 
be  considered. 

Criterion  2:  Management 

The  statement  of  objectives  will  be 
evaluated  for  its  completeness,  and  the 
evidence  presented  for  completing  the 


project  activities  within  the  presented 
overall  project  schedule.  The  adequacy 
of  the  organizational  structure, 
capabilities,  and  resources  of  the 
applicant  and  participants  to  address  all 
aspects  of  the  proposed  project  will  be 
considered,  along  with  the  existence  of 
unique  capabilities,  facilities,  and/or 
equipment  which  provide  additional 
assurance  as  to  the  success  of  the 
proposed  project.  Evidence  of  previous 
successes  in  the  completion  of  similar 
projects  will  be  considered,  along  with 
the  applicant’s  experience  in  the 
geothermal  industry. 

Criterion  3:  Economic  Impact 

The  application  will  be  evaluated  for 
evidence  presented  of  a  positive 
economic  impact,  including  the  creation 
of  additional  employment 
opportunities.  Evidence  presented 
relative  to  the  impact  of  project  on  the 
further  growth  of  the  geothermal 
industry  within  the  U.S.,  as  well  as 
internationally,  will  be  considered. 

Criterion  4:  Cost  Sharing 

DOE  cost  share  is  limited  to  the 
purchase  of  power  plant  equipment, 
power  plant  construction  costs,  and 
costs  for  tie-ins  to  the  existing  electrical 
power  grid  system.  The  applicant  must 
cost  share  those  portions  of  the  project 
that  are  excluded  from  DOE  cost  share. 
The  application  will  be  evaluated  on  the 
nature  and  amount  of  cost-sharing.  The 
applicant  must  demonstrate  how  it  will 
meet  its  mandatory  50%  cost  share.  This 
demonstration  will  occur  through  the 
adequacy  (e.g.,  completeness,  relevancy, 
substantiation)  of  the  cost  portion  of  the 
application.  The  applicant  is 
responsible  for  showing  how  any  in- 
kind  contributions  meet  criteria  in  10 
CFR  600.123.  Cash  and  cash-equivalent 
items  (e.g.,  direct  labor)  are  preferred. 
More  consideration  may  be  given  to 
projects  with  a  greater-than-50%  cost 
share. 

Programmatic  Selection  Considerations 

In  conjunction  with  the  evaluation 
results  and  ranking  of  individual 
applications,  the  Government  will  make 
selections  for  negotiations  and  planned 
awards  from  among  the  highest  ranking 
applications  utilizing  the  following 
programmatic  considerations: 

(1)  The  proposed  cost  of  the  project 
will  not  be  point  scored.  Applicants  are 
advised,  however,  that  notwithstanding 
the  lower  relative  importance  of  the  cost 
considerations,  the  evaluated  cost  may 
be  the  basis  for  selection.  In  making  the 
selection  decision,  the  apparent 
advantages  of  individual  technical  and 
business  applications  will  be  weighed 
against  the  probable  cost  to  the 


government  to  determine  vyhether  the 
technical  and  business  approaches 
(excluding  cost  considerations)  are 
worth  the  probable  cost  differences. 

(2)  It  is  desirable  to  implement  each 
demonstration  project  as  a  collaborative 
effort  in  which  the  participants 
represent  both  the  scientific/engineering 
research  disciplines  as  well  as  members 
of  the  geothermal  industry  engaged  in 
its  practical,  daily  operations  and 
experienced  in  the  application  of 
geothermal  industry  processes. 

(3)  Applications  that  have  the 
potential  to  increase  geothermal  power 
capacity,  reduce  negative  environmental 
impacts,  and  provide  significant  cost 
benefits  are  preferred. 

Merit  Reviews 

All  applications  will  be  evaluated 
under  the  procedure  for  “Objective 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications’’,  Federal 
Register,  May  31, 1990,  Vol.  55,  No.  105 
(copy  provided  upon  request),  and  the 
criteria  and  programmatic 
considerations  set  forth  in  this 
solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent. 

General  Conditions  and  Notice  to 
Applicants 

a.  Applicants:  All  applicants  will  be 
notified  in  writing  of  the  action  taken.on 
their  applications  in  approximately  90 
days  after  the  closing  date  for  this 
solicitation,  provided  no  follow-up 
clarifications  are  needed.  Status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  the  applicants.  Unsuccessful 
applications  will  not  be  returned. ' 

o.  False  Statements:  Applications 
must  set  forth  full,  accurate,  and 
complete  information  as  required  by 
this  solicitation.  The  penalty  for  making 
false  statements  is  prescribed  in  18 
U.S.C.  1001. 

c.  Application  Clarification:  DOE 
reserves  the  right  to  require  applications 
to  be  clarified  or  supplemented  to  the 
extent  considered  necessary  either 
through  additional  written  submissions 
or  oral  presentations. 

d.  Amendments:  AW  amendments  to 
this  solicitation  will  be  mailed  to 
recipients  who  submit  a  written  request 
for  the  DOE  application  package. 


15552 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24.  1995  /  Notices 


e.  Applicant’s  Past  Performance:  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant’s  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

/.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  implied, 
is  invalid. 

g.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date. 

h.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obligated  will  be 
subject  to  availability  of  funds 
appropriated  by  Congress. 

i  Loans  under  DOE  Minority 
Economic  Impact  (MED  Loan  Program: 
Applicants  are  advised  that  loans  under 
the  DOE  Minority  Economic  Impact 
(MEI)  Loan  Program  are  not  available  to 
finance  the  cost  of  preparing  an 
application  pursuant  to  this  solicitation. 

;.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package. 

k.  Questions  and  Answers:  Questions 
regarding  this  solicitation  should  be 
submit!^  in  writing  to  the  DOE 
Contract  Specialist  no  later  than  April 
10, 1995.  Questions  and  answers  will  be 
issued  in  writing  as  an  amendment  to 
this  solicitation. 

/.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee’s  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award. 

m.  Patents,  Data,  and  Copyrights: 
Applicants  are  advised  that  patents, 
data,  and  copyrights  will  be  treated  in 
accordance  with  10  CFR  600.33. 

n.  Environmental  Impact:  An 
applicant  environmental  checklist  will 
be  provided  in  the  DOE  application 
package.  Award  will  not  be  made  until 
the  environmental  checklist  is 
completed.  An  environmental  review  of 
the  environmental  checklist  and  the 
application  will  be  conducted  by  E)OE 
as  required  by  10  CFR  1021.216. 

o.  EPACT:  Applicants  shall  be 
required  to  comply  with  section  2306  of 
the  Energy  Policy  Act  of  1992  (EPACT) 
(42  U.S.C.  13525),  as  applicable. 


p.  Buy  American  Act:  Any 
organization  receiving  award  under  this 
solicitation  must  comply  with  the  Buy 
American  Provisions  of  Section  307  of 
Pub.  L.  103-332,  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  of  1995. 

Dated;  March  9. 1995. 

R.  L  Hoyles. 

Director,  Procurement  Services  Division. 

IFR  Dtx:.  95-7278  Filed  3-23-95;  8:45  am) 
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Golden  Field  Office;  Federal 
Assistance  Award  to  National 
Automotive  Technicians  Education 
Foundation 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  cooperative  agreement  to  the 
National  Automotive  "Technicians 
Education  Foundation  (NATEF),  for  the 
further  development  and 
implementation  of  a  nationwide 
program  for  voluntary  certification  of 
training  programs  for  alternative  fuel 
vehicle  and  refueling  systems 
technicians.  This  program  will  assist  the 
Office  of  Transportation  Technologies 
(OTT)  programs  at  EKDE,  in  the 
implementation  of  Section  411  of  the 
Energy  Policy  Act  of  1992  (EPAct).  The 
OTT  programs  seek  to  improve 
transportation  energy  efficiency  and  to 
reduce  the  nation’s  dependence  on 
imported  fuels.  This  is  not  a  notice  for 
solicitation  of  proposals  or  financial 
assistance  applications. 

ADDRESSES;  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  Ms.  Ruth  E. 
Adams,  Contract  Specialist.  The 
telephone  number  is  303-275—4722. 
SUPPLEMENTARY  INFORMATION;  The 
applicant  organization  is  a  nonprofit 
501(c)3  corporation  founded  in  1982.  In 
conjunction  with  the  National  Institute 
of  Automotive  Service  Excellence 
(ASE),  the  applicant  organization  has 
implemented  a  national  standards 
development  and  evaluation  process  for 
the  certification  of  automotive 
technician  training  programs.  This 
program  expands  the  NATEF  capability 
■  to  include  alternative  fuel  technician 
training  programs.  The  NA'TEF 
organization  is  governed  by  its  15- 
member  Board  of  Trustees  which 


represents  virtually  e\*ery  segment  of  the 
transportation  industry  as  well  as 
representatives  from  consumer  groups, 
vocational  and  other  educators, 
professional  technicians,  employers  of 
technicians,  business  leaders,  and  other 
affected  entities  and  persons. 

In  accortiance  with  10  CFR  600.7,  it 
has  been  determined  that  the  activity  to 
be  funded  is  necessarv'  to  the 
satisfactory  completion  of  an  activity 
that  will  enhance  the  public  benefit 
derived  and  for  which  competition  and 
the  delay  resulting  therefrom  would 
have  a  significant  adverse  effect  on 
completion  of  the  activity.  The 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  its  existing 
automotive  technician  training  program 
certification  process  and  its  experience 
demonstrating  that  this  process  results 
in  nationwide  quality  improvement  of 
automotive  service  and  repair.  DOE 
know's  of  no  organization  other  than 
NATEF  which  is  capable  and  which  is 
conducting  or  is  planning  to  conduct 
development  and  implementation  of 
certification  of  training  programs  for 
alternative  fuel  vehicle  technicians  and 
alternative  fuel  refueling-system 
technicians  as  proposed  by  the 
applicant. 

Current  Federal  funding  is  available 
in  the  amount  of  $500,000.  A  minimum 
of  $88,000  from  non-Federal  sources  has 
been  committed  by  NATEF  to 
accomplish  the  first  year  of  this 
development  program.  The  project  cost 
over  five  years  is  estimated  to  be 
$2,795,634  total,  with  the  DOE  share 
being  $2,318,997  and  $476,637  to  be 
cast-shared  by  NATEF. 

Issued  in  Golden,  ('.olorado  on  March  14 
1995. 

John  W.  Meeker, 

Chief.  Procurement.  CO. 

IFR  Doc.  95-7345  Filed  3-23-95:  8:45  anil 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  Programs 
Workshops 

AGENCY:  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  Training  Workshops. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  the  fistial 
year  1995  training  schedule  for  Federal 
energy  management  workshops  that  wdll 
be  conducted  by  the  Office  of  Federal 
Energy  Management  Programs  in 
support  of  the  Executive  Order  12902 
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dated  March  8. 1994  concerning  Energy 
Efficiency  and  WaJicr  Conservation  at 
Federal  facih'ties.  Executive  Order  No. 
12902,  501,  (f)'  Federal  Register  11463 
(1994K  of  the  Executive  Order  requires 
DOE  tocorttfuct  appropriate  trarnrng  for 
Federal  agencies  to  assist  them  in 
identifying  and  funding  cost-effective 
projects.  To  the  extent  resources  are 
availahle,  DOE  is  required  to  work  with 
utilities  and  the  private  sector  to 
encourage  the  participation  in  Federal 
sector  programs. 

DATES  AND  ADDRESSES:  The  fodowing 
are  the  dates,  locations,  and  contart 
persons,  of  fiscal^  year  1995  training 
workshops.  To  obtain  informatiorv  on 
content  of  workshops  and  to  register, 
please  telephone  the  workshop  contact 
persons  listed  below. 

RenewaMe  Energy  Promts  Workshop 

Washington,  DC 
June  5-6, 1905 

Contact:  Chris  DeCbaine*  Enterprise 
Advisory  Servicess  hif..,  80Q-.56&-2877. 

Water  Resource  Management 
Workshops 

Chicago,:  IL 
April  4-5, 1996 
Atlanta,  GA 
June  12-13. 1906 
Washington,  DC 
July  11-12,  1995 
San  DiegOi  CA 
September  12-13, 1995 
Kansas  City,  MO 
September  26-27, 1995 
Contact:  Cindy  Griswold,  Pacific 
Northwest  Laboratories*  (5<J9j  372-4308. 

Federal  Energy  Worksiu>p 

New  York,  NY 
March  27-28*  1995 
Chicagp,  IL 
May  1-2*  1995 
Seattle,  WA 
July  31-Aiigu8t  1, 1995 
Washington,  DC 
September  26-27, 1995 
Contact:  Lisa  Frey,  Camber 
(iorpocatien,  UCt2j  737-1911. 

Designing  Low'Energy  Buildings 
Workshop  for  Non-Residential 
Buildings 

Washington,  DC 
April  4-5,1995 
Chi<aga,lL 
June  26-27, 1995 
San  Diego,  CA 
September  14-15, 1995 
Contact:  Katie  Bush,  Passive  Solar 
Industries  Council,  (292)' 628-7400,  ext, 
200. 


Designing  Lour  Energy  Birildiiigs 
Workshop  for  Residential  BuiWngs 

(Workshops  are  scheduted  ^  sites  m 
requested  and  approved) 

Contact  Kaiie  Boshi. Passive  S«dar 
Industries  Council,  (202)  628-7466,.  ext. 
206 

Life  Cycle  Costing  (LCQ/ASEAM  (A 
Simplified  Energy  Analysis  Method) 
Workshop 

Dellas,  TX 
March  2C1-22, 19^ 

Rockville,  MD 
May  22-24, 1995 
Sacramento,  CA 
June  5-7, 1995 
Seattle,  WA 
August  2—4, 1995 
Contact:  Loreen  Linsenowryef , 

Nationa-t  Irrsfitute  of  Standard*  and 
Technology,  (301)  975-613f2. 

Federal  Energy  Decision  Screening 
(FEDS)  Workshop 

New  York,  NY 
Mwch  29-30, 1995 
Rockville,  BAD 
May  15-17, 1995 
Atlanta,  GA 
June  14-16, 1995 
Washington,  DC 
Augi^  14-16,  1995 
Washingtoft,  DC 
Augu^  16-18, 1995 
Contact:  Curdy  Griswokf,  Pbeifi'C 
Northwest  Lahorafories,  (509)  372—4368. 

Federal  Relighting  Initiative  (FRI) 
Workshop 

Los  Angeles,  CA 
March  14-16, 1995 
Kansas  Chy,  MO 
April  25-27, 1995 
Rockville,  MD 
May  17-19,  1995 
Chicago,  IL 
June  28-30,,  1995 
Charlotte,  NC 
August  8-10,  1995 
Denver,  CO 
September  19-21, 1995 
Contact:  Lisa  Frey,  Camber 
Corporation,  (202)  737-1911. 

Energy  Savings  Performance  (ESP) 
Contracting 

Kansas  City.  MO  » 

March  14-17, 1995 
Philadelphia,  PA 
March  28-31, 1995 
Denver,  CO 
April  18-21,1995 
Washington,  EtC 
May  3-5, 1995 
Dallas.  TX 
June  20-23, 1995 
Washington,  DC 


June  27-30, 1995 
Seattle,  WA 
August  7-9,  1995 
Contact:  Lisa  Frey,  Camber 
Corporation,  (202)  737-1911. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Collins,  Federal  Energy  MamtageEnefiit 
Program  (FEB4P)*  DepoftmenC  of  Energy, 
(202)  586-8017. 

SUPPLEMENTARY  INfORMATIOM: 

Description  of  training  provided  by  the 
Office  of  Federal  Energy  Mamagensent 
Programs  is  as-  fiollovrs: 

Renewable  Energy  Projects  Workshop 

This  course  is  intended  for  Federal 
facility  managers  and  associated 
architects  and  engineers  who  are 
interested  in  incorporating  renewable 
resource  technologies  into  new  or 
retrofit  building  projects.  The  course 
includes  4  distinct  modules,. 

•  An  integrated  renewables/energy 
efficient  approach  to  new  construction/ 
major  renovation; 

•  Renewable  measures  that  may  be 
applicable  for  building  retrofits; 

•  Renewable  techjjofogies  that  can  be 
used  for  electrical  gpnecation;  and, 

•  Procurement  pitfalls  and  issues  and 
financing  that  is  applicable  to  all  types 
of  renewables. 

(2  days.  No  tuition  fee.) 

Water  Resource  MaBagcment 
Workshop 

Assists  Federal  resource  managers  in 
incorporating  water  efficiency  into  their 
project  assessment,  planning,  and 
implementation  programs  as  required  by 
the  Energy  Policy  Act  of  1992  f^Act) 
and  E.0. 12902,  The  Course  inchides 
the  following  topics; 

•  Federal  water  use; 

•  The  impacts  of  conservalioTk 
practices; 

•  The  legal  framework  fw  water 
management; 

•  Auditing,  metering,  and  Fe^ 
detection; 

•  Conservation  opportuniitics;  and, 

•  Water  resource  a^uisitioa. 

(2  days,  no  tuhion  fee.) 

Federal  Energy  Management  Workshop 

The  Federal  Energy  Manageraest 
Workshop  summarizes  current  practices 
in  alternative  financing  facility 
operation  and  maintenance,  and  energy 
auditing  and  provides  tiarDing  toward 
meeting  the  EPAct  “trained  energy 
manager”  requirements*  EPAct  defones  a 
“trained  energy  manager”  as  a  person 
who  has  completed  a  course  of  study  m 
the  areas  of: 

•  Fundamentals  of  building  energy 
systems; 

•  Building  energy  codes  and 
applicable  professionaF  standards: 
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•  Energy  accounting  and  analysis: 

•  Life-cycle  cost  methodologies: 

•  Fuel  supply  and  pricing:  and, 

•  Instrumentation  for  energy  surveys 
and  audits. 

(2  days.  No  tuition  fee.) 

Designing  Low  Energy  Building 
Workshop  for  Non-Residential 
Buildings 

Formerly  known  as  the  Passive  Solar 
Design  Strategy  Workshop,  the  course 
addresses  whole  building  design, 
stressing  the  integration  of  daylighting, 
energy  efflcient  equipment,  and  passive 
solar  design  strategies.  Case  studies  and 
analysis  for  various  climates  are 
included. 

(2  days.  No  tuition  fee.) 

Designing  Low  Energy  Building 
Workshop  for  Residential  Buildings 

For  personnel  involved  in  the  Federal 
residential  building  design  process,  this 
course  can  be  tailored  for  your 
installations  and  conducted  there,  as 
requested  and  approved. 

(1  day.  No  tuition  fee.) 

Life  Cycle  Costing/A  Simplified  Energy 
Analysis  Method  (ASEAM)  Workshop 

Basic  for  all  energy  improvement 
projects,  the  first  two  days  of  this  course 
include  instruction  in  LCC  economic 
evaluation  methods  and  an  introduction 
to  LCC  software  use  in  project  design, 
sizing,  and  selection.  Retrofit  case 
examples  and  class  team  problems  will 
be  explored.  The  third  day  includes 
hands-on  instruction  in  the  use  of  the 
ASEAM  software  tool  for  simulating  the 
impact  of  energy  retrofits  in  buildings. 

A  working  knowledge  of  IBM- 
compatible  microcomputers  is  required. 
(3  days.  No  tuition  fee.) 

Federal  Energy  Decision  Screening 
(FEDS)  Workshop 

Designed  for  Federal  agency-level  and 
installation-level  energy  managers  who 
want  to  identify  cost-effective  site- 
specific  energy  system  revitalization 
projects.  The  workshop  includes  hands- 
on  use  of  the  FEDS  level-1  analytical 
software  for  site  project  screening  and 
prioritizing  and  FEDS  level-2  software 
for  analyzing  specific  improvements. 
(ZVz  days.  No  tuition  fee.) 

Federal  Relighting  Initiative  (FRI) 
Workshop 

The  FRI  workshop  is  targeted  at 
Federal  personnel  responsible  for 
lighting  analysis,  procurement, 
planning,  and  the  installation  of  life¬ 
cycle  cost-effective  technology.  The 
objective  is  to  provide  guidance  on 
energy-efficient  lighting  consistent  with 


other  facility  ligliting  considerations, 
quality  and  cost,  and  whole  building 
analysis.  Topics  include: 

•  Basic  lighting  concepts:  a 
comprehensive  process  for  Federal 
relighting  project  development  and 
implementation: 

•  Application  of  the  Federal  Lighting 
Expert  (FLEX)  System  and  other 
analytical  software  tools:  and, 

•  The  use  of  professional  lighting 
design  services. 

An  additional  half-day  is  for  hands-on 
problem  solving  using  software  tools. 
(2V2  days.  No  tuition  fee.) 

Energy  Savings  Performance  (ESP) 
Contracting 

EPAct  streamlined  the  process  for 
awarding  shared  energy  savings 
contracts  through  the  use  of  ESP 
contracting.  This  course  places  the  ESP 
approach  in  the  context  of  other 
financing  options  and  will  familiarize 
technical  facility  management  personnel 
and  procurement  specialists  with  this 
form  of  third  party  financing  for 
performing  energy  saving  retrofits  on 
buildings.  Course  materials  include 
model  solicitation  on  diskette.  Topics 
include:  ESP  concepts  and  statutory 
basis,  solicitation  design  and 
preparation,  proposal  evaluation,  and 
contract  implementation.  Students  will 
look  at  case  histories  and  discuss  the 
selection  of  candidate  ESP  project  sites 
and  receive  hands-on  help  for  specific 
projects  they  bring  to  the  class. 

(4  days.  No  tuition  fee.) 

Issued  in  Washington,  DC  on  February  21, 
1995. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  95-7365  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  6450-01-e 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-706-000,  et  al.] 

Central  Hudson  Gas  and  Electric 
Corporation,  et  al.,  Electric  Rate  and 
Corporate  Regulation  Filings 

March  17. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-706-O00j 
Take  notice  that  on  March  6, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  CNG  Power  Services 


Corporation.  The  terms  and  cohditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E’s  FERC 
Electric  Rate  Schedule,  Original  Volume 
1  (Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR35  11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-707-0001 

Take  notice  that  on  March  6, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  Rochester  Gas  and  Electric 
Corporation.  The  terms  and  conditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E’s  FERC 
Electric  Rate  Schedule,  Original  Volume 
1  (“Power  Sales  Tariff’)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR35.il. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-708-0001 

Take  notice  that  on  March  6, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  Citizens  Lehman  Power 
Sales.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHG&E’s  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR35.il. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3, 1995,  in 
accordance  w’ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 
[Docket  No.  ER95-710-0001 

Take  notice  that  on  March  7, 1995, 
Arizona  Public  Service  Company  (APS), 
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tendered  for  filing  a  request  lor  ClAC 
treatment  ol  certain  facilities  which  are 
required  to  be  replaced  pursuant  to  the 
terms  of  the  Mead-Pfcoerrix  Project 
Westvring  Substation  Irrlerconneciion 
Agreement  fAgreement).  The  parties  to 
the  Agreement  are  APS,  The  United' 

States  of  America,  Salt  River  Project 
Agricuhural  Improvement  and  Power 
District,  Department  of  Water  and  Power 
of  the  City  of  Los  Angeles,  Nevada 
Power  Company,  M-S-R  Public  Power 
Agency,  Southern  California  PubKc 
Power  Authority,  Tucson  Electric  Power 
Company,  and  City  of  Vernon. . 

In  addition  to  all  the  Parties  to  this 
Agreement  copies  of  this  filing  have 
been  served  upon  El  Paso  Electric 
Company,  Public  Service  Company  of 
New  Mexico,  the  Arizona  Corporation 
Commission,  the  New  Mexico  Public 
Service  Commissiou,  the  Public  Utility 
Commi.ssidn  of  Texas>  and  the  Nevada 
Public  Service  Conunission. 

Comment  date:  April  S,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

IDocket  No.  ER95-7 12-0001 

Take  notice  that  on  March  7, 1995, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  UtfHtres 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.,  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Entergy  Services  and  Entergy 
Power,  Inc.  (EPI).  Entergy  Services  states 
that  the  TSA  sets  out  the  transmi.seion 
arrangements  under  which  the  Entergy 
Operating  Companies  will  provide  EPI 
norv-firm  transmission  service  under 
Entergy  Services  TransTnissfon  Service 
Tariff. 

Comment  date:  April  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice. 

6.  American  Electric  Power  Service 
Corporation 

I  Ducket  No.  ER9S-7T3-0OO1 

Take  notice  that  on>  March  8, 1995,  the 
American  Electric  Power  Service 
Corporation  6AEPSC),  tendered  for 
filing,  as  imtial  Rate  Schedules, 
Agreements  dated  December  1, 1994, 
and  January  1, 1995,  between  AEPSC,  as 
agent  for  the  AEP  System  Operating 
Companies  and  the  following 
companfesT  IrrterCoast  Power  Marketing 
Company  and  CNG  Povt’er  Services 
Corporation  (Marketers), 

The  Agreements  provide  the 
Marketers  access  to  the  AEP  System  for 
short-term  transmission  service.  The 


parties  request  an  effective  date  of 
March  9, 1995. 

A  copy  of  the  filing  was  served  upon 
the  state  regulatory  commissions  of 
Indiana,  Kentucky,  Mida;^aa,  Ohio, 
Tennessee,  Virginia  and.  West  Virginia, 
and  the  Marketers. 

Comment  date:  April  3, 1995,  in 
accordance  with  Standard  Paragraphi  E 
at  the  end  of  this  notice. 

7.  Orange  and  Rockland  Utilities,  Inc. 
IDocket  No.  ER95-714-0001 

Take  notice  that  on  March  8, 1995, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  filing  an 
amendment  to  §  3  of  the  Agfeement 
between  Orange  and  Rockland  Utilities, 
Inc.  and  Long  Island  Lighting  Company 
(LILCO)  dated  April  27, 1976. 

O&R  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  LILCO. 

Comment  date:  April  3, 1995,  in 
accordance  with  Stasidard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Orange  and  Rockland  UtiUticn,  hic. 

IDocket  No.  ER95-71 5-0001 
Take  notice  that  on  March  8, 1995, 
Orange  and  Rockland  Utilities,  kic. 
(Orange  and  Rockland),  tendered  for 
filing  an  extension  dated  December  1, 
1994,  to  an  agreement  between  Orange 
and  Rockland  amd  New  York  Power 
Authority  (Authority)  for  the  sale  of 
system  capacity  and/or  energy  by 
Orange  and  Rockland  to  Authority. 

-  Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  Part  35.3 
of  the  Commission’s  Regulations  so  that 
the  proposed  rade  schedule  can.  be  made 
effective  December  1, 1994  in 
accordance  with  the  anticipiated 
utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  rts  filing  was  served  bn-  New 
York  Power  Authority. 

Comment  date:  April  3, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Gordonsville  Energy  ,  L.P.  fUtiit  I  and 
Unit  II) 

[Docket  Nos,  QF92-16&-005,  QF»2- 187-006 
and  EL95-32-0OO1 

Take  notice  that  on  MareJi  10, 1995, 
Gordonsville  Energy,  L.P., 
(Gordonsville)  tendered  for  filing  a 
Peti  tion  For  Temporary  Waiver  of  the 
Cotrimission’s  RegulatkHis  under  the 
Public  Utility  ReguJntory  Policies  Act  of 
1978  (PURPA).  Gordonsville  pequest.s 
the  Commission  to  temporarily  waive 
the  operating  and  efficiency  standards 
for  qualifying  cogenerating,  facifttres  as 
set  forth  in  Section  292.205, 18CFR 
292.205  of  the  Commission’s 
Regulations  impleniernting  Section  201 


of  PURPA,  as  amended,  with  respect  to 
its  cogeneration  facilities  located  near 
Gordonsville,  Virginia.  Specifically, 
Gordonsville  requests  waiver  (d  thie 
operating  and  efficiency  standards  for 
the  calendar  years  of  1994  and  1995. 

Comment  date:  April  24, 1995,  ins 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Birchwood  Power  Partners,  L.P. 

IDocket  No.  QF93-126-00ir 

On  March  13, 1995,  Birchwood  Power 
Partners,  L.P.  (Appficarrt),  of  90Q 
Ashwood  Parkway,  Suite  50b,  Atlanta, 
Georgia  30338-4780,  submitted  for 
filing  an  application  for  recertification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuarri  to  Section  292.2a7(b) 
of  the  Commission’s  Reguiationv  No. 
determination  has  be^  mode  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicant,  the  topping- 
cycle  cogeneration  facility  wifi  be 
located  on  Birchwood  Drive,  in 
Sealstem,  Virginia.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facilify  in 
Birchwood  Power  Partners,  L.P.,  65 
FERC  1162,048  (19931.  The  instant 
request  for  recertificaftion  is  dm 
change  in  ownership  of  the  facifify. 

Comment  date:  April  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  .said  filing  shoidd  fife  a 
motion  to  intervene  or  protest  with  the 
Federal  Ener^  Regulatory  Commissiou, 
825  North  CapRol  Street,  Nl£., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
CommivsfcHi’s  Rtiligsof  Praefree  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  heIcK'e  the 
comment  date.  Protests  will  be 
considered  hy  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Ixtt  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Arry  person  wishing  to  become  a  party 
must  fife  a  motion  to  intervene.  Copie.s 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
irtspection. 

Lais  D.  CasheQ, 

Secretary. 

IFR  D»k:.  9.5-7309  Filed  3-2.V95;8:45amI 
BILLING  COOC  •717-01-^ 
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[Project  No.  2689-005] 

Notice  of  Application 

March  20. 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  Filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  application:  Transfer  of  License 
and  Approval  of  Lease. 

b.  Project  No.:  2689-005. 

c.  Date  Filed:  March  7, 1995. 

d.  Applicant:  Scott  Paper  Company. 

e.  Name  of  Project:  Oconto  Falls. 

/.  Location:  Oconto  River,  Oconto  County, 
Wisconsin. 

g.  Filed  Pursuonf  to:  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Nancy  J.  Skancke, 
Crammer,  Kissel,  Robbins  &  Skancke,  1225 
Eye  Street  NW.,  Suite  1225,  Washington, 

DC  20005,  (202)  408-5400. 

I.  FERC  Contact.  Mark  Hooper,  (202)  219- 
2680. 

/.  Comment  Date:  April  6, 1995. 
k.  Description  of  Transfer  and  Lease:  Scott 
Paper  Company  (Scott)  proposes  to  transfer 
to  N.E.W.  Hydro,  Inc.  (N.E.W.)  its  license. 
N.E.W.  requests  approval  of  the  lease 
arrangement  between  N.E.W.  and  Scott. 

1.  This  notice  also  consists  of  the  following 
standard  paragraphs:  B,  Cl,  and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  Rules  of 
Practice  and  Procedure,  18  CFR  385.210, 

.211,  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will  consider 
all  protests  or  other  comments  filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission’s  Rules 
may  become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to  intervene 
must  be  received  on  or  before  the  specified 
comment  date  for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
"RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS”,  "PROTEST  ”,  OR  “MOTION 
TO  INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular  application 
to  which  the  filing  refers.  Any  of  the  above- 
named  documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s  regulations  to: 
The  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street,  N.E., 
Washington,  D  C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served  upon 
each  representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal,  state,  and 
local  agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  tor  filing  comments-,  it  will  be 
presumed  to  have  no  comments.  One  copy  of 


an  agency’s  comment  must  also  be  sent  to  the 
applicant’s  representatives. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-7248  Filed  3-23-95;  8:45  am) 
BILLING  COOC  6717-01-M 


[Project  No.  2744-009] 

Notice  of  Application 

March  20. 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of  License 
and  Approval  of  Lease. 

b.  Project  No..  2744-019. 

c.  Date  Filed:  March  7, 1995. 

d.  Applicant:  Menominee  Company. 

e.  Name  of  Project  :  Menominee/Park  Mill. 

'  f.  Location:  Menominee  River,  Marinette 

County,  Wisconsin,  and  Menominee 
County.  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Nancy  J.  Skancke 
Crammer,  Kissel.  Robbins  &  Skancke  1225 
Eye  Street.  N.W.,  Suite  1225  Washington. 
IX:  20005 (202)  408-5400. 

/.  FERC  Contact:  Mark  Hooper,  (202)  219- 
2680. 

j.  Comment  Date:  April  6, 1995. 

k.  Description  of  Transfer  and  Lease: 
Menominee  Company  (Menominee) 
proposes  to  transfer  to  N.E.W.  Hydro,  Inc. 
(N.E.W.)  its  license.  N.E.W.  requests 
approval  of  the  lease  arrangement  between 
N.E.W  and  Menominee. 

1.  This  notice  also  consists  of  the  following 
standard  paragraphs:  B,  Cl,  and  D2. 

B.  Comments  Protests,  or  Motions  to 
Intervene — Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  Rules  of 
Practice  and  Procedure,  18  CFR  385.210, 

.211,  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will  consider 
all  protests  or  other  comments  filed,  but  only 
those  who  file  aa  motion  to  intervene  in 
accordance  with  the  Commission’s  Rules 
may  become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to  intervene 
must  be  received  on  or  before  the  specified 
comment  date  for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS” 
"RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS”,  "PROTEST  ”,  OR  “MOTION 
TO  INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular  application 
to  which  the  filing  refers.  Any  of  the  above- 
named  documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s  regulations  to: 
The  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  any 
motion  to  inter\'ene  must  also  be  served  upon 
each  representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agency  Comment — Federal,  state,  ana 
local  agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  to  comments.  One  copy  of 
an  agency’s  comment  must  also  be  sent  to  the 
Applicant’s  representatives. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-7249  Filed  3-23-95;  8:45  am) 
BILLING  CODE  «7l7-01-M 


[Project  No.  11291-000] 

Notice  of  Application 

March  20, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

Notice  of  Application  Tendered  for  Filing 
With  the  Commission 

a.  Type  of  Application:  Minor  License. 

b.  Project  No.:  11291-001. 

c.  Date  Filed:  March  6, 1995. 

d.  Applicant:  Star  Mill,  Inc. 

e.  Name  of  Project:  Star  Milling  Project. 

f.  Location:  On  the  Fawn  River  in  Lima 
Township,  LaCrange  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  K.  Muntz, 
109  South  Detroit  Street,  LaCrange,  Indiana 
46761,(219)  463-2151. 

i.  FERC  Confocf;  Charles  T.  Raabe  (dt)  (202) 
219-2811. 

j.  Comment  Date:  Within  35  days  of  the  date 
filed  shown  in  paragraph  (c). 

k.  Description  of  Project:  The  existing 
operating  project  consists  of:  (1)  A  4-foot- 
high  concrete  and  earthen  dam;  (2)  a 
reservoir;  (3)  a  powerhouse  containing  a 
187  KVa  generating  unit  and  a  125  KVa 
generating  unit;  (4)  a  tailrace;  and  (5) 
appurtenant  facilities. 

l.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTOKKi 
PRESERVATION  OFFICER  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of  the 
Advisory  Council  on  Historic  Preser\'ation, 

36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18  CFR 
of  the  Commission’s  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to  form 
an  adequate  factual  basis  for  a  complete 
analysis^of  the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study  with 
the  Commission.  We  are  waiving  the  Section 
4.32(b)(7)  required  time  to  resptmd  to  this 
notice  and  request  that  any  request  for 
studies  be  provided  no  later  than  35  days 
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from  the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-7250  Filed  3-23-95;  8;45  am] 

BILLING  CODE  6717-01-M 


Notice  of  Additional  Environmental 
Training  Courses 

March  20, 1995. 

The  Office  of  Pipeline  Regulation  staff 
will  conduct  the  following  training 
during  FY  95.  A  more  detailed 
announcement  will  be  made  for  each 
individual  session  as  the  locations  and 
times  are  finalized. 


Type  of  train¬ 
ing 

Date 

Location 

Cultural  Re- 

May  3 . 

Minneapolis. 

sources. 

Sept.  14  or 
21 

Denver. 

Compliance  . 

May . 

New  Orleans. 

Environ- 

August . 

Salt  Lake  City. 

mental  Re¬ 
port  Prepa¬ 
ration  and 
Compli¬ 
ance. 

September 

Detroit. 

The  Cultural  Resources  and 
Compliance  training  will  be  similar  to 
previous  sessions.  The  Environmental 
Report  Preparation  training  will  be  a 
new  one-day  session  on  how  to  prepare 
an  environmental  report  and  related 
information  for  construction  projects 
filed  with  the  Commission.  It  will  be 
held  in  conjunction  with  a  two-day 
Compliance  session. 

We  would  appreciate  any  suggestions 
for  additional  training  topics  and 
additional  locations  for  training 
sessions.  Please  provide  any  questions 
or  suggestions  about  these  or  other 
training  sessions,  to  Mr.  John  Leiss  at 
(202)  208-1106. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-7245  Filed  3-23-95;  8:45  am| 
BILLING  CODE  6717-4>1-M 


[Docket  No.  RP95-204-000 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Petition  for  Approval  of 
Stipulation 

March  20, 1995. 

Take  notice  that  on  March  14, 1995, 
pursuant  to  Rule  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Columbia 
Gas  Transmission  Corporation 
(Columbia)  filed  a  petition  requesting 
that  the  Commission  issue  an  order 
approving  the  stipulation  entered  into 


by  Columbia  and  Overthrust  Pipeline 
Company  (Overthrust)  on  March  3, 

1995.  Columbia  states  that  the 
stipulation  terminates  Columbia’s 
contractual  obligations  under  a 
transportation  contract.  Contract  No. 
VVH-28012-W,  between  Columbia  and 
Overthrust  through  the  payment  of  a 
negotiated  Exit  Fee  by  Columbia  to 
Overthrust. 

Columbia  states  that  the  stipulation  is 
contingent  upon  Bankruptcy  Court  and 
Commission  approving,  including 
Commission  approval  of  Columbia’s  full 
recovery  from  Columbia’s  customers  of 
the  Exit  Fee  paid  to  Overthrust. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
20426,  on  or  before  April  10, 1995. 

Reply  comments  should  be  filed  on  or 
before  April  20, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  95-7256  Filed  3-23-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-203-000] 

K  N  Interstate  Gas  Transmission  Co., 
Notice  of  Filing  of  Reconciliation 
Report 

March  20. 1995. 

Take  notice  that  on  March  13, 1995, 

K  N  Interstate  Gas  Transmission  Co. 
(KNI)  filed  a  reconciliation  report  in  the 
above  captioned  docket.  KNI  states  that 
the  filing  and  refunds  were  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission’s  (Commission) 
Order  dated  March  2, 1995.  KNI  also 
states  that  these  amounts  were  paid  by 
KNI  on  March  8, 1995. 

KNI  States  that  the  reconciliation 
report  summarizes  refund  amounts  for 
the  period  October  1, 1993  through 
September  30, 1994  related  to  Sections 
27  and  28,  Second  Revised  Volume  No. 
1-B  and  Section  31,  First  Revised 
Volume  No.  1-D  of  KNI’s  FERC  Gas 
Tariff.  These  sections  relate  to 
accounting  for  and  refunding  of  exce.ss 
IT  and  storage  related  revenues. 

KNI  notes  that  copies  of  the  filing 
were  served  upon  KNI’s  juri.sdictional 


customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  27, 1995.  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission’s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  95-7255  Filed  3-23-95;  8:45  am] 


NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 


Take  notice  that  on  March  14, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  March  4, 1995: 


NGT  states  that  it  is  modifying  the 
definitions  of  the  General  Terms  and 
Conditions  in  compliance  with  the 
Commission’s  March  3, 1995  Order  in 
this  matter. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  27, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


Substitute  First  Revised  Sheet  No.  168 
Substitute  Original  Sheet  No.  168A 


BILLING  CODE  6717-01-M 


[Docket  No.  RP95-152-001] 


March  20. 1995. 
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available  for  public  inspection  in  the 
Public  Reference  Room. 

Lots  O.  CasheU, 

Secretary. 

IFR  Doc.  95-7253  Filed  3-23-95;  8:45  am) 
BILUNQ  COOC  STir-OI-M 


PocKet  No.  CP95-258-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Request  Under  Blanket 
Authorization 

March  20. 1995. 

Take  notice  that  on  March  13, 1995, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
258-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  under  its  blanket  certificate 
issued  in  Docket  Nos.  CP82-384-000 
and  CP82-384-001  to  abandon  certain 
facilities  and  construct  facilities  in 
Louisiana,  all  as  more  fully  set  forth  in 
the  request  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  NGT  proposes  to 
upgrade  a  meter  station  and  regulator  on 
Line  FM— 43  in  Lincoln  Parish, 

Louisiana  delivering  gas  to  Arkla,  a 
Division  of  NorAm  Energy  Corporation 
(Arkla).  NGT  states  that  it  proposes  to 
abandon  an  above-ground  1-inch  meter 
station  and  regulator  and  install  a  2-inch 
L-Shape  meter  station  and  regulator  at 
the  request  of  Arkla  to  increase 
delivnies  to  Arkla’s  Rural  Extension 
No.  947  in  Ruston,  Louisiana.  NGT 
states  that  it  will  deliver  approximately 
281,200  MMBtu  annually  and  864 
MMBtu  per  day  on  a  peak  day  to  Arkla. 
NGT  estimates  that  the  cost  of  the 
construction  of  the  facilities  will  be 
$24,768.  NGT  states  that  Arkla  has 
agreed  to  reimburse  NGT  for  the  cost  of 
this  project. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
File  pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 


treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  95-7247  Filed  3-23-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-6-0031 

Northwest  Pipeline  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  20, 1995. 

Take  notice  that  on  March  14, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  6, 1994; 

Second  Substitute  Second  Revised  Sheet  No. 

234 

Substitute  First  Revised  Siieet  No.  235 
Substitute  First  Revised  Sheet  No.  237 
Substitute  Original  Sheet  No.  237-A 
Second  Substitute  Original  Sheet  No.  237-B 
Second  Substitute  Original  Sheet  No.  237-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission’s 
directives  in  its  (Drder  Accepting 
Compliance  Filing,  Subject  to 
Conditions,  Establishing  Technical 
Conference,  and  Deferring  Action  on 
Rehearing  issued  February  27, 1995  in 
Docket  Nos.  RP95-5-001  and  RP95-5- 
002  (Order). 

The  Order  requires  Northwest  to 
provide  for  trading  of  Receiving  Party 
Imbalances  with  Receiving  Party 
Imbalances,  and  Receiving  Party 
Imbalances  with  Shipper  Imbalances. 
Northwest  states  that  the  instant  filing 
provides  for  these  trading  provisions 
and  describes  how  Northwest  will 
administer  these  new  provisions.  The 
addition  of  these  provisions  beget  the 
need  for  additional  clarifications  of  the 
netting/trading  provisions. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP95-5-000, 
upon  Northwest’s  jurisdictional 
customers,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  March  27, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc.  95-7251  Filed  3-23-95;  8:45  am] 
BILLING  CODE  <717-01-M 


Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing 

[Docket  Nos.  CP94-369-004  and  CP95-33- 
001] 

March  20. 1995. 

Take  notice  that  on  March  3, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to  be 
included  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  tariff  sheets 
to  be  effective  March  3, 1995; 

Tenth  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  5235 
First  Revised  Sheet  No.  5248 
First  Revised  Sheet  No.  5581 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  cancel  Rate 
Schedules  X-16,  X-27,  and  X-66 
pursuemt  to  Commission  Orders. 

Tennessee  states  that  copies  of  the 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building,  Houston,  Texas,  and 
have  been  mailed  to  all  affected  parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  before  March  27, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  95-7246  Filed  3-23-95;  8:45  am] 

BILLING  COOE  Crir-OI-M 


[Docket  No.  RP95-206-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Tariff  Filing 

March  20, 1995. 

Take  notice  that  on  March  15, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  the 
following  amendments  to  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1: 
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Fourth  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  210 
Second  Revised  Sheet  No.  213 
First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  304 
Second  Revised  Sheet  No.  316 
First  Revised  Sheet  No.  350 
First  Revised  Sheet  No.  351 
Original  Sheet  No.  351A 
Third  Revised  Sheet  No.  509 
Third  Revised  Sheet  No.  512 
Original  Sheet  No.  228-230 
Original  Sheet  No.  304 A 
Original  Sheet  No.  586A-586E 

Tennessee  is  proposing  these 
amendments  in  order  to  provide  a  new 
supply  aggregation  (pooling)  service  for 
its  customers  (SA  service).  Tennessee 
requests  that  the  Commission  accept  the 
tariff  sheets  set  forth  above  by  May  1, 
1995,  and  suspend  the  tariff  sheets  for 
five  months.  Tennessee  states  it  will 
move  to  put  the  tariff  sheets  into  effect 
no  later  than  January  1, 1996,  by  filing 
a  motion  thirty  days  prior  to  the 
effective  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-7257  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-197-001] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Tariff  Filing 

March  20, 1995. 

Take  notice  that  on  March  17, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Substitute 
Second  Revised  Sheet  No.  3740.  The 
proposed  effective  date  of  the  revised 
tariff  sheet  is  April  1, 1995. 

On  March  1, 1995  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
filed  in  Docket  No.  RP95-197-000  a 
change  in  rates  pursuant  to  Section  4  of 


the  Natural  Gas  Act  and  Part  154  of  the 
Commission’s  regulations  thereunder 
(March  1  Filing).  As  indicated  in 
Section  D  (a)  of  the  Statement  of  Nature, 
Reasons  and  Basis,  Transco  proposes  to 
revise  the  right  of  first  refusal  language 
set  forth  in  Section  48.2  of  the  General 
Terms  and  Conditions  of  Transco’s 
Volume  No.  1  Tariff  to  state  that 
Transco  will  solicit  bids  for  a  minimum 
of  5  days  and  a  maximum  of  30  days 
following  the  date  that  the  terms  and 
conditions  for  the  available  capacity  are 
posted  on  Transco’s  EBB. 

It  has  come  to  Transco’s  attention  that 
Second  Revised  Sheet  No.  3740 
included  in  the  March  1  Filing  does  not 
reflect  such  revised  language.  Therefore, 
in  order  to  reflect  this  intended  revision 
to  Section  48.2  of  the  General  Terms 
and  Conditions,  Transco  is  submitting 
in  the  instant  filing  Substitute  Second 
Revised  Sheet  No.  3740  as  a 
replacement  for  Second  Revised  Sheet 
No.  3740. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  those 
parties  which  were  served  with  a  copy 
of  Transco’s  March  1  Filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  27, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-7254  Filed  3-23-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  TQ95-2-35-000] 

West  Texas  Gas,  Inc.;  Notice  of  Filing 

March  20, 1995. 

Take  notice  that  on  March  15, 1995, 
West  Texas  Gas,  Inc.  (WTG)  filed 
Fourteenth  Revised  Sheet  No.  4  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  proposed  to  be  effective  April  1, 
1995.  This  tariff  sheet  and  the 
accompanying  explanatory  schedules 
constitute  WTG’s  quarterly  PGA  filing 
submitted  in  accordance  with  the 
Commission’s  purchased  gas 
adjustments  regulations.  Because  the 
filing  reflects  a  reduction  in  WTG’s 
purchased  gas  costs,  the  company 


requested  a  waiver  of  Section  154.308  of 
the  regulations  in  order  to  allow  the 
proposed  tariff  sheet  to  go  into  effect  on 
less  than  30  days  notice. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG’s  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-7258  Filed  3-23-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 32-001] 

Williams  Natural  Gas  Co.,  Notice  of 
Refund  Report 

March  20. 1995. 

Take  notice  that  on  March  14, 1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  refunds 
made  to  Shippers. 

WNG  states  that  on  January  20, 1995, 
it  filed  a  report  of  net  revenue  received 
from  cash-outs  for  the  twelve-month 
period  October  1993  through  September 
1994.  The  report  proposed  to  make  such 
refunds  to  Shippers  listed  on  the  refund 
report,  including  interest  from  January 
14,  1995  through  the  date  of  the  refund, 
upon  Commission  approval  of  the  report 
of  refunds.  By  order  dated  February  27, 
the  Commission  accepted  WNG’s  filing 
and  required  WNG  to  make  refunds  to 
its  customers  as  proposed.  The  attached 
refund  report  is  being  filed  in 
compliance  with  the  order. 

WNG  states  that  a  copy  of  this  filing 
was  served  on  all  Shippers  receiving  a 
refund,  all  participants  listed  on  the 
service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above,  and  interested  state 
commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
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Washington,  D.C  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  M^h  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  hling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashetl, 

Spcnrtary. 

|FR  Doc.  95-7252  Filed  3-23-95;  8:45  ami 
BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
January  16  Through  January  20, 1995 

During  the  Week  of  Januar>'  16 
through  January  20, 1^5,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  March  16, 1995. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  January  16  through  Jetnuary  20,  1995] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

10/06/94  _ 

Jim  Walter  Corporation,  Gladwyne,  PA . 

RR272-186 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re¬ 
fund  Proceeding.  If  granted:  The  December  11,  1990, 
Decision  and  Order,  Case  No.  R272-10664,  issued  to 
Jim  Walter  Corporation  would  be  modified  regarding  the 
firm’s  Application  for  Refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

01/17/95 . 

Cowles  Publishing  Company,  Spokane.  WA 

VFA-0018 

% 

Appeal  of  an  Information  Request  Denial.  If  granted; 
Cowles  Publishing  Company  would  receive  three 
memoranda  prepared  by  an  attorney  employed  by  a 
DOE  contractor. 

01/17/95  . 

David  Ramirez,  Babylon,  NY . . . 

VWX-0001 

Supplemental  (Whistleblower).  If  granted;  David  Ramirez 
would  be  awarded  S38,8S5  in  attorney's  fees  and  other 
reasonable  costs  incurred  in  bringing  his  whistleblower 
complaint  against  Brookhaven  National  Laboratory. 

01/17/95  . 

Deer  Trail  Truckline,  Memphis,  TN  . 

RR272-187 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re¬ 
fund  Proceeding.  If  granted:  The  September  20,  1994 
Dismissal  Letter,  Case  No.  RF272-90556,  issued  tc 
Deer  Trail  Truckline  would  be  modified  regarding  the 
firm’s  Application  for  Refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

01/17/95  . . 

J.O.  Ramsey  Trucking  Co.,  Inc.,  Cordova, 
TN. 

RR272-188 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re¬ 
fund  Proceeding.  If  granted:  The  August  29,  1994  Dis¬ 
missal  Letter,  Case  No.  RF272-95204,  issued  to  J.O 
Ramsey  Trucking  Co.,  Inc.  would  be  modified  regarding 
the  firm’s  Application  for  Refund  submitted  in  the  Crude 
Oil  refund  proceeding. 

01/17,95  . 

Rocky  Flats  Field  Office,  Golden,  CO  . 

VSCK)015 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted; 
An  individual  employed  at  the  Rocky  Flats  Environ¬ 
mental  Technology  site  would  receive  a  hearing  under 
10  CFR  Part  710. 

01/18/95 . 

Albuquerque  Operations  Office,  Albuquer¬ 
que,  NM. 

VSO-0016 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted 
An  individual  employed  at  the  Sandia  National  Labora¬ 
tory  would  receive  a  hearing  under  10  CFR  Part  710. 

01/1895  . . 

Dixie  Electric  Co.,  Odessa,  TX . 

RR272-189 

Request  for  Modifir.ation/Rescission  in  the  Crude  Oil  Re¬ 
fund  Proceeding.  If  granted:  The  August  29,  1994  Dis¬ 
missal  Letter,  Case  No.  RF272-95225,  issued  to  Dixie 
Electric  Inc.  would  be  modified  regarding  ^e  firm's  Ap¬ 
plication  for  Refund  submitted  in  the  Crude  Oil  refunc 
proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  ApPEAis-CoatwHied 

[We^  of  Japtuary  1€  through  January  20,  1995) 


Date 

Narrre  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

01/18/95  . . 

Lloyd  Makey,  Idaho  Falls,  ID _ : 

VFA-00T9 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
December  22,  1994  Freedom  of  Inforroatton  Request 
Denial  issued  by  the  Office  of  Inspector  General  would 
be  rescinded,  and  Lloyd  Makey  would  receive  access 
to  Office  of  Inspector  General  case  files  I93ZZ1TO  and 
I93ZZ190. 

01/20/95  _ 

Southwest  Flesource  Development,  San 
Antonio,  TX. 

VFA-0020 

Appeal  of  an  hTtormation  Request  DeniaL  If  granted:  The 
December  9,  1994  Freedom  of  Information  Request 
Denial  issued  by  the  Office  of  Inspector  General  would 
be  rescinded,  and  Southwest  Resource  Development 
would  receive  access  to  certain  Department  of  Energy 
information. 

Refund  Applications  Received 

[Week  of  January  16  through  January  20,  1995] 


Dale 

Name  of  Firm 

Case  No. 

01/17/95  . .  . . - . . 

McLean  County  Service  Co . . . . . 

RG272-15 

RG272-16 

RC272-27e 

01/17/95  _ _ _ _ „.... . . 

O’Connor  A  Young  Drilling  Co . . . . . . . . . 

01/18/95  _  _ _ _ _ _ 

Arrow  Lakes  Dairy  . . .  . . . . . 

01/18«5  . . . . 

Rnrdahl  ManufaCtLiring  Corp  . 

RA272-64 

RG272-17 

RG272-18 

01/18/95  ...  _ _ _ _ 

Newell  Cooperative  Elevator . . . . . . . . 

01/18/95  . . . 

Olive  Springs  Quarry  . . . . . . . . . . . . . . . . 

[FR  Doc.  95-7346  Filed  3-23-95;  8:45  ami 
BILLING  CODE  M5<M)1-P 


Cases  Filed  During  the  Week  of 
January  9  through  January  13, 1995 

During  the  Week  of  January  9  through 
January  13, 1995.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  March  16. 1995. 

George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  January  9  through  January  13,  1995) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

1/10/95 . . 

Amoco,  Belridge,  Palo  Pinto,  OKC,  Vickers, 
Amoco  ll/Oklahoma,  Oklahoma  City,  OK. 

RM21-282.  RM6- 
283,  RM5-284, 
RM1 3-285, 
RM1-286 
RM251-287 

Request  for  Modification/Rescission  in  the  Amoco  et  al. 
Second  Stage  Refund  Proceedings.  If  granted:  The 
May  7,  1985  Decision  and  Order,  Case  Numbers 
RCS1-163,  RQ8-167  and  RQ5-161:  and  the  Decenrv 
ber  18.  1987  Decision  and  Order,  Case  Nurrtoers 
RQ1 3-404,  RQ1-397  and  RQ251-401,  would  be  modi¬ 
fied  regarding  Oklahoma’s  Applications  for  Refurxf  sub¬ 
mitted  in  the  Amoco,  Beindge,  Palo  Pinto.  OKC,  Vick¬ 
ers,  and  Amoco  II  second  stage  refund  proceedings. 

Date 

Name  of  firm 

Case  No. 

01/06/95  .  . . . . . 

Glassrock  Trucking  Co . . . .  . . .  . . 

RF300-21817 

01/06.'95 _ _ _ _ _ _ 

Aline  Manire  &  M  E  Young  Gums .  . . . . . . — _ 

RF300-21818 

m/QfU9S  . 

Emery  Investments,  Inc  _ _  „  . . . . . . . . 

RF300-21819 

ni/og/Qfi  . 

Roy  /Vnderson  Paint  Co  . .  ._  . 

RG272-12 

01/09/95  _..  _ _ _ _ _ 

Farm  Gas  Cooperative  Assoc . .  . .  . 

RG272-13 

01/09/95  . 

Higgins  Texaco  .  . . .  .  . . . . - .  . 

RF321-21055 

01/10/95  . . . . - . 

Deer  Trail  Truckline . . .  . . - . . . 

RC272-277 

01/11/95  . . . . 

Buckeye  Country  Mark  Inc . .  — . . . . . 

RG272-14 
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(FR  Doc.  95-7344  Filed  3-23-95;  8:45  am] 
BILUNQ  CODE  645(MI1-P 


Issuance  of  Supplemental  Refund 
Checks  in  Special  Refund  Proceeding 
involving  Crude  Oil  Overcharge 
Refunds 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  issuance  of  interim 
supplemental  refund  checks  in  the 
Crude  Oil  Overcharge  Special  Refund 
Proceeding  [RF272  Case  Nos.) 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
will  issue  interim  supplemental  reffind 
checks  to  prior  refund  recipients  in  the 
crude  oil  overcharge  refund  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Virginia  Lipton,  Assistant  Director, 

Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586-2390 
(Wiekerh  (202)  586-2400  (Lipton). 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  will  soon  begin 
issuing  interim  supplemental  refund 
checks  to  prior  crude  oil  Overcharge 
refund  recipients.  The  OHA  will  shortly 
begin  sending  letters  announcing  this 
process  to  these  refund  recipients, 
asking  them  to  confirm  their  current 
business  name,  address,  telephone 
number  and  name  of  contact  person.  We 
will  include  a  verification  form  that 
refund  recipients  may  use  to  provide 
this  information.  The  recipients  will 
also  receive  a  copy  of  a  Question  and 
Answer  (Q&A)  sheet  prepared  by  the 
OHA  providing  more  information  about 
the  supplemental  refund  process. 

The  letters  will  be  sent  over  a  period 
of  several  weeks  and  be  mailed  to  every 
applicant  that  has  received  a  total 
refund  of  at  least  $50.  (This  amounts  to 
an  approved  volume  of  at  least  62,500 
gallons.)  Applicants  that  do  not  receive 
a  letter  because  their  refunds  were  based 
on  lesser  gallonages  may  still  apply  for 
and  receive  an  interim  supplemental 
refund.  These  smaller  Applicants  who 
wish  to  receive  this  supplemental 
refund,  rather  than  wait  for  the  total 
amount  in  a  single  final  refund  check  at 
a  later  date,  should  file  a  request  for  a 
supplemental  refund  with  the  OHA  at 
the  address  listed  above.  The  request 
should  include  all  of  the  elements 
contained  on  the  verification  form  that 
is  part  of  the  OHA’s  supplementary 
-  crude  oil  overcharge  refund  packet. 

As  stated  in  the  Q&A  sheet,  the 
supplemental  refunds  will  be  calculated 


by  multiplying  the  approved  gallonage 
by  $0.0008.  That  is,  for  every  100,000 
gallons  of  product,  the  refund  will  be 
$80.  Thus,  the  supplemental  refund  will 
be  equal  to  the  total  crude  oil 
overcharge  refund  already  received  by  a 
recipient.  Further,  as  indicated  in  the 
Q&A  sheet,  there  is  no  deadline  by 
which  responses  for  submitting  the 
information  to  receive  the  supplemental 
payment  must  be  received.  However, 
the  sooner  the  information  is  provided, 
the  sooner  the  payment  can  be 
processed.  We  request  that  Applicants 
whose  claims  are  greater  than  62,500 
gallons  file  the  verification  form  that 
will  be  mailed  to  them.  This  form  will 
also  contain  some  identifying 
information  that  will  facilitate  OHA 
processing.  A  copy  of  the  full  Q&A 
sheet,  the  suggested  verification  form, 
and  the  cover  letter  are  set  forth  below. 

Applicants  in  the  crude  oil  refund 
proceeding  whose  refund  claims  are 
currently  in  process  will  not  be  issued 
supplemental  checks  at  this  time. 
Instead,  all  refund  claims  granted  after 
March  3, 1995,  will  be  granted  at  a 
higher  volumetric  rate  of  $0.0016  per 
gallon. 

Dated;  March  16, 1995. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy, 

Washington,  DC  20585 

Re:  Supplemental  Crude  Refunds 

Dear  Crude  Oil  Refund  Recipient;  Our 
records  show  that  you  have  received  a  refund 
in  the  Subpart  V  Qnde  Oil  Refund 
Proceeding  of  the  Department  of  Energy 
(DOE).  This  proceeding  aims  to  compensate 
people  overcharged  by  various  oil  companies 
which  violated  crude  oil  price  regulations 
from  August  1973  to  January  1981. 

When  we  granted  your  application,  we 
stated  that  we  might  send  you  a 
supplemental  refund  check.  We  are  now 
ready  to  issue  you  another  check. 

In  order  to  receive  your  supplemental 
check,  please  verify  that  your  name  and 
address  are  correct  on  the  mailing  label  on 
this  letter.  If  so,  simply  check  the  "Yes”  box 
on  the  back  of  this  letter  and  sign  the 
underlying  statement.  If  your  name  or 
address  has  changed,  check  the  “No”  box, 
provide  the  correct  information,  and  sign  the 
underlying  statement.  If  any  other 
circumstances  have  changed,  attach  a  letter 
explaining  these  changes  (please  print  or 
type).  We  have  included  a  short  list  of 
questions  and  answers  that  deal  with  some 
of  the  most  common  issues.  If  you  have  any 
other  questions,  please  feel  free  to  call  us  at 
(202)  586-4921  between  9:00  a.m.  and  5:00 
p.m.  Eastern  Time  on  regular  business  days. 
Also,  please  provide  us  with  a  daytime 
phone  number  so  we  can  contact  you  if 
necessary. 

In  addition  to  your  name  and  address,  the 
Internal  Revenue  Service  (IRS)  requires  us  to 
report  refund  payments  on  IRS  Form  1099- 


MISC.  Therefore,  we  request  that  you  provide  . 
us  with  your  Employer  identification 
Number  (for  businesses)  or  Social  Security 
Number  (for  individuals).  You  should  submit 
this  number  even  if  you  have  previously 
provided  it  to  our  office.  By  law,  if  you  arc 
an  individual,  you  are  not  required  to 
disclose  your  Social  Security  Number. 
However,  if  you  do  not  report  it  to  us,  we 
shall  withhold  31%  of  your  supplemental 
check  and  forward  it  to  the  IRS  as  back-up 
withholding. 

Please  return  this  letter  with  your 
responses  in  the  enclosed  postage-paid 
envelope.  Once  we  receive  your  reply,  we 
will  examine  it  and  process  it.  If  we  do  not 
receive  a  reply  from  you,  we  will  not  send 
you  a  supplemental  check  at  this  time.  We 
hope  to  hear  from  you. 

Questions  and  Answers  Regarding 
Supplemental  Refunds  in  the  Subpart  V 
Crude  Oil  Refund  Proceeding 
The  following  Questions  and 'Answers 
concern  the  supplemental  refunds  currently 
being  issued  by  the  Department  of  Energy 
(DOE)  in  the  Subpart  V  crude  oil  refund 
proceeding.  This  crude  oil  refund  proceeding 
is  being  conducted  through  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the  DOE. 

As  stated  in  the  Decision  and  Order  that 
granted  your  refund,  applicants  who  applied 
for  crude  oil  refunds  before  June  30, 1988, 
would  receive  supplemental  refunds  as 
additional  crude  oil  overcharge  funds  were 
available.  We  stated  that  we  would  determine 
at  a  later  date  whether  applicants  who 
applied  for  crude  oil  refunds  after  June  30, 
1988,  would  receive  supplemental  refunds. 

We  have  collected  additional  crude  oil 
overcharge  funds;  therefore,  we  are  able  to 
issue  interim  supplemental  checks  to  all 
crude  oil  refund  recipients  (about  87,000 
recipients)  to  date. 

Q:  What  do  1  need  to  do  in  order  to  receive 
a  supplemental  refund?  Do  1  need  to  file 
another  Application? 

A:  No.  You  only  need  to  send  back  the 
verification  form  confirming  your  name, 
current  address,  and  taxpayer  identification 
number.  If  there  have  been  any  changes  in 
the  status  of  your  application  (e.g., 
bankruptcy,  death,  dissolution,  etc.),  please 
see  the  Q&A  below  regarding  changes. 

Q:  What  is  the  deadline  for  submitting  the 
verification  form? 

A:  There  is  no  deadline  for  submitting  the 
verification  form.  However,  we  will  process 
the  supplemental  refund  checks  in  the  order 
that  we  receive  the  verification  forms.  The 
sooner  you  submit  your  form,  the  sooner  you 
will  receive  a  supplemental  refund. 

Q;  How  much  will  1  receive? 

A:  Supplemental  refund  checks  will  be 
calculated  by  multiplying  your  previously 
approved  gallonage  (located  at  the  top  right- 
hand  corner  of  your  mailing  label)  by  S0.0008 
per  gallon.  In  other  words,  for  every  100,000 
gallons,  you  will  receive  $80.  The  amount 
that  you  receive  will  be  equal  to  your  total 
prior  crude  overcharge  reffind. 

Q:  What  are  the  other  munbers  on  my 
mailing  label? 

A:  The  top  right-hand  comer  number  is  . 
your  approved  gallonage.  The  “RF272-” 
number  is  your  original  refund  case  number. 
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Qr^Vhen-witl  I  receive  my  check? 

A:  In  most  cases,  if  all  yofor  information  is 
comj^ete,  you  ritould  receive  a  supplemental 
check  within  90  4ays  of  our  receipt  of  your 
information. 

Q:  Why  <k>  you  refer  to  this  supplemental 
refund  check  as  an  “interim”  check? 

A:  We  may  collect  additional  crude  oil 
overcharge  ^nds.  if  we  receive  additional 
crude  oil  overcharge  funds,  we  will  issue  a 
final  check  to  aQ  applicants  who  have 
received  refunds  in  tibe  crude  oil  proceeding. 

Q;  What  happens  if  1  don’t  submit  the 
verificatioa  form  at  this  time? 

A;  If  you  choose  not  to  submit  the 
verification  form  at  this  time,  we  will  not 
issue  you  an  interim  check.  Instead,  you  will 
receive  only  a  final  check.  This  final  check 
wiH  include  the  amount  that  would  have 
been  issued  in  the  interim  check.  However, 
we  do  not  know  when  the  erode  oil  violation 
collections  will  be  completed,  so  we  cannot 
estimate  when  we  will  issue  the  final  checks. 

Q:  I  represent  an  applicant  who  was  an 
individual  or  a  sole  proprietor,  but 
circumstances  have  now  changed  (e.g.,  death, 
divorce,  personal  bankruptcy,  etc.).  What 
should  I  do? 

A:  You  should  submit  an  explanation  of 
the  changes  in  ckcumstances  with  your 
verification  form.  For  example,  if  the  original 
applicant 'declared  personal  bankruptcy,  3ron 
should  state  whefther  the  bankruptcy  is  open 
or  closed  and  the  name  of  the  trustee,  if  any. 

If  the  original  appUcant  is  now  deceased,  the 
survivor(s)  of  the  decedent  should  state 
whether  there  is  an  estate  and  whether  the 
estate  is  still  open. 

Q;  I  represent  a  corporation  or  partnership 
whose  status  has  changed  (e.g.,  dissolution, 
bankruptcy,  sale  to  another  company,  etc.). 
What  should  I  do? 

A:  You  ^ould  submit  an  explanation  of 
the  changes  in  business  status  with  your 
verification  form.  For  example,  if  the 
applicant  is  a  company  that  is  no  longer 
operating,  please  provide  the  names  and 
percentage  shares  of  the  shareholders  at  the 
time  of  dissolution.  If  the  applicant  was  a 
firm  that  has  experienced  a  bankruptcy, 
please  state  whether  the  bankruptcy  is  open 
or  closed,  whether  it  is  a  Chapter  7  or  11,  and 
the  name  of  the  trustee,  if  any.  If  the 
applicant  was  a  company  that  has  been  sold 
to  another  company,  please  state  the  new 
owner's  name  and  whether  it  was  a  stock  or 
asset  sale.  If  the  applicant  was  a  business 
partnership  in  which  a  partners)  is  now 
deceased,  the  surviving  partneifs)  should 
state  which  partners  remain  and  the 
disposition  of  the  deceased  partner’s  share  in 
the  business. 

Q:  I  know  of  another  applicant  who  has 
already  received  a  supplemental  dieck,  yet  I 
received  notice  of  this  supplemental  check 
only  recently.  Why  is  that? 

A:  In  order  to  handle  the  overwhelming 
number  of  supplement^  checks  most 
effectively,  we  are  issuing  notification  of  the 
supplemeatal  checks  in  stages  according  to 
the  order  in  which  the  original  claims  were 
filed. 

Q:  1  sAso  filed  an  application  in  a  refined 
product  proceeding  (e.g.,  Texaco,  Gulf, 
ARGO,  eta).  Will  1  receive  a  supplemental 
check  from  that  refund  proceedinK? 


A:  No.  Only  one  reftmd  check  generally  is 
issued  in  refined  product  proceedings. 

Q:  Whom  do  I  contact  for  more 
information? 

A:  Call  (202)  586—4921  fitxn  9  am— 5  pm 
ET. 

Send  your  verification  form  and  any  letters 
of  explanation  or  inquiry  to:  Supplemental 
Crude  Oil  Refunds,  Office  of  Hmrings  and 
Appeals,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.  W.,  Waslfington, 
D.C  20585. 

Verification  Form 

Part  I:  Correct  Name  and  Address 

□  Yes,  my  'name  and  current  address  are 
correct  on  t^  mailing  label. 

□  No.  my  name  and  current  address  are 
different  from  the  mailing  label 

The  correct  information  is  (please  print  or 
type): 


□  Yes,  there  has  been  a  change  in  the 
business  or  in  the  ownership  of  the  business 
due  to  death,  divorce,  sale,  bankruptcy  or 
dissolution.  Please  submit  an  explanation 
with  this  form. 

□  No,  there  has  been  no  change  in  the 
business  or  in  the  ownership  of  the  business 
due  to  death,  divorce,  sale,  bankruptcy  or 
dissolution. 

Part  II:  IBS  Form  1099  Information 

1.  Are  you  exempt  from  IRS  1099  reporting 
(if  unsure,  answer  No?  □  Yes  □  No 

2.  Has  die  IRS  informed  you  that  you  are 
subject  to  backup  withholding?  □  Yes 

□  No 

3.  Please  provide  your  Taxpayer 
Identification  Number: 

Social  Security  Number  (Individuals  Only) 

Employer  Identification  Number  (Businesses 
Only) 


Part  III:  Signature 

I  verify  that  all  of  the  information  above  is 
true  and  correct  to  the  best  of  my  knowledge. 


Signature 


Date 


Title  (if  applicable) 

(  ) _ 

Daytime  Telephone  Number 

Return  this  form  and  any  letters  of 
explanation  to:  Sui^lemental  Crude  Oil 
Refunds,  Office  of  Hearings  and  Appeals, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W„  Washington, 
D.C.  20585.  • 

(FR  Doc.  ^7437  Filed  3-23-95;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5178-2] 

Agency  Information  Coflectlon 
Activities  Under  0MB  Review 

AGENCY:  EDvironmental  Protection 
Agency  (EPA). 

ACnow:  Notice. 

SUMMARY :  In  coraplifflsce  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Inforra^ien  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Managraient  and  Budget 
(OMB  for  review  a^  coraoient.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATES:  Cotamrals  must  be  SL^mitted  on 
or  before  April  24, 1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  please  refer  to  EPA  ICR  #0277.10. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Application  for  New  or 
Amended  Registratiem.  (tCR  No: 

0277.10;  OMB  No:  2070-0060).  This  ICR 
requests  renewal  of  an  existing 
clearance. 

Ab&tiact:  EPA  is  responsible  under 
section  3  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FffRA) 
for  registering  pesticide  products  on  the 
basis  of  scientific  data  adequate  to  show 
that,  when  used  according  to  label 
directions,  they  will  not  pose 
unreasonable  risk  to  human  heahh, 
wildlife,  or  the  environment — including 
endangered  species. 

Burden  statement:  The  public  burden 
is  broken  into  6  components:  The  first 
is  reporting  the  activities  required  in  tlie 
registration  of  a  new,  never-before- 
registered  chemical;  there  are 
approximately  200  respondents  in  this 
component  and  they  average  80  burden 
hours  each.  The  second  component 
involves  about  15,000  registrants  who 
are  required  to  report  on  previously 
registered  or  “me-too”  pesticides;  these 
are  less  iirfcHiBaticm-intettsive  and 
require  an  average  of  8  hours  per 
response.  The  third  component  is 
comprised  of  applicants  for  “reduced- 
risk”  new  active  ingredients;  it  involves 
fewer  than  20  applicants  at  160  hours 
each.  The  fourth  component  involves  a 
quarter  hour  each  for  approximately 
36,000  training  sessions  in  the  Training 
Verification  Program,  which  is  part  of 
the  Worker  Protectien  Standard. 

The  fifth  component  inckKies  the 
respondent  burden  associated  with  the 
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labeling  requirements  for  termiticide 
and  flammability.  .We  estimate  that 
there  will  be  approximately  300 
respondents  spending  an  average  of  5 
hours  to  meet  these  requirements. 

The  sixth  component  is  the  generic 
burden  associated  with  future  policy 
changes.  Over  the  period  of  clearance 
we  expect  to  modify  reporting 
requirements  to  better  serve  the  needs  of 
the  applicants:  we  have  provided  50,000 
hours  for  this  contingency. 

Respondents:  Respondents  includes 
applicants  for:  (1)  pesticide  registrations 
for  new  never-before-registered 
chemicals,  (2)  “reduced-risk”  new 
active  ingredients,  and  (3)  monitoring 
and  reporting  on  labeling  activities. 
Respondents  also  include  trainers 
(organizations  and  individuals)  for 
monitoring  and  reporting  on  the 
Training  Verific.ation  Program. 

Estimated  No.  of  Respondents:  38,000. 
Estimated  No.  of  Responses  per 
Respondent:  1.4. 

Estimated  Total  Annual  Burden  on 
Respondents:  199,000  hours. 
Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #0277.10  and 
0MB  #2070-0060)  to: 

Sandy  Farmer,  EPA  ICR  #0277.10,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch — 2136,  401 
M  Street  SW.,  Washington,  D.C.  20460 
and 

Tim  Hunt,  OMB  #2070-0060,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street  NW.,  Washington, 

D.C.  20503. 

Dated:  March  20, 1995. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  95-7354  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  6S60-S0-M 

[FRL-6177-41 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget’s  (OMB)  responses  to 
Agency  PRA  clearance  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  EPA  ICR  No. 


SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0820.06;  Hazardous 
Waste  Generator  Standards;  was 
approved  02/23/95;  OMB  No.  2050- 
0035;  expires  02/28/98. 

EPA  ICR  No.  1487.05;  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions;  was  approved  02/03/95;  OMB 
No.  2010-0020;  expires  02/28/98. 

EPA  ICR  No.  1391.03;  Information 
Request  for  State  Revolving  Fund 
Program:  was  approved  02/24/95;  OMB 
No.  2040-0118;  expires  02/28/98. 

OMB  Disapprovals 

EPA  ICR  No.  1667.01;  Public 
Information  and  Confidentiality 
Regulations;  was  disapproved  02/17/95. 

EPA  ICR  No.  1693.01;  Plant-Pesticides 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act;  was 
disapproved  01/24/95. 

Dated:  March  17, 1995. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
IFR  Doc.  95-7357  Filed  3-23-95;  8:45  am) 
BILLING  CODE  6560-40-F 


[ER-FRL-4721-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  20, 1995  Through 
February  24, 1995  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1995  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-FHW-E40757-AL  Rating 
EC2,  Eastern  Pleasure  Island  Hurricane 
Evacuation  Route  Construction,  AL-182 
in  Orange  Beach  to  CR-95  near  CR-20 
(on  the  mainland)  and  CR-95  near  CR- 
20  to  I-IO,  Funding  and  US  Coast  Guard 
Bridge  and  COE  Section  404  Permits 
Issuance,  Baldwin  County,  AL. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
projects  will  impact  between  66.7  and 
75  acres  of  wetlands  and  that  the 


documents  do  not  evaluate  impacts  to 
terrestrial  resources. 

ERP  No.  D-FHW-G40140-TX  Rating 
EC2,  Grand  Parkway  Segment  (TX-99) 
Improvements  Project,  ^m  TX-225  to 
I-IO,  Funding,  COE  Section  404  Permit 
and  Right-of-Way  Grant.  Harris  and 
Chambers  Counties,  TX. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposal  and  requested  that  the 
additional  information  needed  in  the 
final  EIS  primarily  focus  on  project 
alternatives,  cumulative  impacts,  a 
current  air  quality  analysis,  and 
environmental  justice. 

ERP  No.  D-FHW-K53007-CA  Rating 
EC2,  Alameda  Railroad  Corridor 
Consolidated  Project,  Construction  from 
Downtown  Los  Angeles  to  the  Badger 
Avenue  Bridge/CA-91,  Funding,  COE 
Section  404  Permit  and  ICC  Approval, 
Los  Angeles  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  primarily  with 
the  draft  EIS’s  assessment  of  the 
project’s  potential  air  quality  impacts 
and  the  mitigation  measures  described 
in  the  project  documentation.  EPA 
commended  the  inclusion  of  a  worst- 
case  emergency  response  plan  for 
hazardous  material  incidents,  and 
pollution  prevention  features  to  reuse/ 
recycle  waste  material  fi’om  existing  rail 
lines. 

ERP  No.  DS-FTA-K51035-CA  Rating 
EC2,  Bay  Area  Rapid  Transit  District 
(BART)  Transportation  Improvements, 
San  Francisco  to  San  Francisco 
International  Airport  Extension, 

Updated  and  Additional  Information, 
Approval,  Funding,  COE  Section  404 
and  Possible  FHWA  Encroachment 
Permits  Issuance,  San  Mateo  County, 

CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
impacts  to  wetlands,  endangered 
species,  and  groundwater  that  is  a 
drinking  water  source  for  area  residents. 
EPA  asked  that  the  final  EIS  provide 
more  information  on  issues  associated 
with  the  Clean  Water  Act  Section  404 
permit,  including  the  least 
environmentally  damaging  practicable 
alternative;  and  potential  groundwater 
impacts  from  project  construction  and 
operation  including  mitigation  and 
monitoring  for  adverse  impacts. 

Final  EISs 

ERP  No.  F-AFS-L65173-OR  Buzzard 
Project  Area  Timber  Sale  and  Road 
Construction,  Implementation,  Umatilla 
National  Forest,  Walla  Walla  Ranger 
District,  Union  and  Wallowa  Counties, 
OR. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
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uncertain  sediment  output  from  the 
proposed  timber  harvest  and  potential 
effects  on  water  quality  and  the  lack  of 
a  monitoring  feedback  loop. 

ERP  No.  F-FHW-D40261-WV  US  19/ 
Corridor  L  Improvements  from  Nicholas 
County  High  School  to  1-79,  Funding 
and  COE  S^tion  404  Permit,  Nicholas 
and  Braxton  Counties,  WV. 

Summary:  EPA  believed  that  the 
mitigative  measures  to  offset 
unavoidable  impacts  to  aquatic  and 
terrestrial  resources  are  insufficient  and 
that  noise  and  visual  impact  mitigation 
are  not  sufficiently  described. 

ERP  No.  F-USA-A11072-00  Theater 
Missile  Defense  (TMD)  Extended  Test 
Range,  Demonstration  and  Operation, 
Missile  Flight  Test,  Implementation, 
United  States,  Republic  of  the  Marshall 
Islands  and  Wake  Island,  Pacific. 

Summary:  EPA  expressed 
environmental  concerns  that  the  final 
EIS  did  not  properly  address 
alternatives  analysis,  noise  issues, 
hazardous  waste  issues,  and  response  to 
federal  and  state  comments. 

Regulations 

ERP  No.  R-DOA-A99201-00  7  CFR 
Part  335,  Plant  Pests:  Introduction  of 
Non-Indigenous  Organisms — Proposed 
Rule. 

Summary:  The  proposed  regulation 
on  the  importation  of  non-indigenous 
species  does  not  indicate  how  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  intends  to  deal  with  the 
issue  of  the  importation  of  genetically 
altered  species  or  with  the  issue  of 
overlapping  authority  between  APHIS 
and  the  Environmental  Protection 
Agency  (EPA)  with  regard  to  the 
importation  of  species  used  in  pesticidal 
activities.  The  proposed  regulation  also 
does  not  clearly  define  the  standards 
which  APHIS  will  apply  when  making 
permitting  decisions  and  does  not 
clearly  define  the  information  which 
will  be  required  in  a  permit  application. 

Dated:  March  21, 1995. 

William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  95-7359  Filed  3-23-95;  8:45  am) 
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IER-FRL-4721-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  March  13, 1995 
Through  March  17, 1995  Pursuant  to  40 
CFR  1506.9. 


EIS  No.  950091,  FINAL  EIS,  BLM,  CO. 
Royal  Gorge  Resource  Management 
Plan,  Implementation,  Canon  City 
District,  several  counties,  CO,  Due: 
April  26, 1995,  Contact:  Dave 
Taliaferro  (719)  539-7289. 

EIS  No.  950092,  DRAFT  EIS,  FTA,  PR. 
Tren  Urbano  Transit  Project, 
Improvement,  San  Juan  Metropolitan 
Area,  Funding,  NPDES  Permit,  US 
Coast  Guard  Bridge  Permit  and  COE 
Section  10  and  404  Permits,  PR,  Due: 
May  08, 1995,  Contact:  Roger  Krahl 
(404)  347-7875. 

EIS  No.  950093,  FINAL  EIS,  AFS,  UT. 
Gardner  Canyon  Gypsum  Open  Pit 
Mine,  Development  and  Operation, 
Special  Use  Permit  and  Possible  COE 
Section  404  Permit,  Mount  Nebo 
Wilderness  Area,  Uinta  National 
Forest,  Juab  County,  UT,  Due:  April 
24, 1995,  Contact:  Mark  Sensibaugh 
(801)  798-3571. 

EIS  No.  950094,  DRAFT  EIS,  AFS.  WA. 
Thunder  Mountain  Fire  Recovery  and 
Salvage  Project,  Implementation, 
Okanogan  National  Forest,  Tonasket 
and  Methow  Valley  Ranger  Districts, 
Okanogan  County,  UT,  Due:  May  08, 
1995,  Contact:  Don  Rose  (509)  486- 
5109. 

EIS  No.  950095,  FINAL  EIS,  COE,  CA. 
Petaluma  River  Flood  Control 
Improvements,  Implementation,  City 
of  Petaluma,  Sonoma  County,  CA, 

Due:  April  24, 1995,  Contact:  Gary 
Flickinger  (415)  744-3341. 

EIS  No.  950096,  DRAFT  EIS,  EPA,  CA. 
Joint  Water  Pollution  Control  Plant 
(JWPCP),  Full  Secondary  Treatment 
Upgrade  Project,  Construction  and 
Funding,  City  of  Carson,  Los  Angeles 
County,  CA,  Due:  May  08, 1995, 
Contact:  Elizabeth  Borowiec  (415) 
744-1948. 

EIS  No.  950097,  FINAL  EIS,  UAF,  PA. 
Institute  for  Advanced  Science  and 
Technology  (LAST)  Site  Selection  and 
Construction,  Funding,  University  of 
Pennsylvania,  Philadelphia,  PA,  Due: 
April  24, 1995,  Contact:  Terry 
Armstrong  (210)  536-3869. 

EIS  No.  950098,  DRAFT  SUPPLEMENT, 
FTA,  MA,  Old  Colony  Railroad 
Rehabilitation  Project,  Transit 
Improvements,  New  and  Updated 
Information,  concerning  construction 
of  Greenbush  Line  Corridor,  MA.  Due: 
May  22, 1995,  Contact:  Mary  Beth 
Mello  (617)  494-2055. 

EIS  No.  950099,  DRAFT  SUPPLEMENT. 
FHW,  CA,  Benicia-Martinez  Bridge 
Project,  Transportation 
Improvements,  Updated  Information, 
1-680  from  CA-4  in  Martinez  to  1-80 
in  Fairfield,  1-80  from  Red  Top  Road 
to  CA-12  east  in  Fairfield,  1-780  from 
the  1-680  Interchange  in  Benicia  to 
Lemon  Street  in  Vallejo,  Funding,  US 


Coast  Guard  Bridge  Permit.  COE 
Section  10  and  404  Permits,  Contra 
Costa  and  Solano  Counties,  CA,  Due: 
May  12, 1995,  Contact:  John  Schultz 
(916) 498-5041. 

EIS  No.  950100,  DRAFT  SUPPLEMENT, 
COE,  IN,  Little  Calumet  River 
Multipurpose  Project,  Additional 
Information,  Flood  Control  and  Flood 
Protection,  Lake  and  Porter  Counties, 
IN,  Due:  May  08, 1995,  Contact:  Philip 
B.  Moy  (312)  886-0451. 

.  Dated:  March  21, 1995. 

William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  95-7358  Filed  3-23-95;  8:45  am] 
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IFRL-6178-3] 

Clean  Water  Act  Section  303(d): 
Availability  of  List  Submission  and 
Proposed  Decision 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA  by 
California  pursuant  to  Clean  Water  Act 
section  303(d)(2)  as  well  as  EPA’s 
proposed  approval  decision,  and 
requests  public  comment.  Section 
303(d)(2)  requires  that  states  submit  and 
EPA  approve  or  disapprove  lists  of 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards  and  for 
which  total  maximum  daily  loads 
(TMDLs)  must  be  prepared.  EPA  is 
providing  this  opportunity  for  the 
public  to  review  California’s  lists 
because  California  did  not  provide 
adequate  opportunities  for  public 
participation  in  the  development  of  the 
lists,  as  required  by  Public  Participation 
regulations  (40  CFR  part  25).  EPA  will 
consider  public  comments  in  reaching 
its  final  decision  on  California’s  lists. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  May  23, 1995. 
ADDRESSES:  Comments  on  the  proposed 
decision  should  be  sent  to  David  Smith, 
Watershed  Protection  Branch  (W-3-2), 
U.S.  Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  (415)  744-2012. 
Copies  of  the  California  lists  and  report 
explaining  the  rationale  for  EPA’s 
proposed  decision  can  be  obtained  by 
writing  or  calling  Mr.  Smith  at  the  above 
address.  Underlying  documentation 
comprising  the  record  for  this  decision 
is  available  for  public  inspection  at  the 
above  address. 
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FOR  FURTHER  MFORUMTIOtt  OOKIACT: 
David  Smith  at  (415)  744-2012. 

SUPPLEMENTARY  IMFORMATiOlk  Section 
303fd|  of  (he  Clean  Water  Act  ICWA) 
requires  that  each  state  rdeotify  those 
waters  for  which  existing  technoiogy- 
based  pollotion  controls  ate.  not 
stringent  enou^  to  attain  or  maintam 
state  water  c^iity  standards.  For  those 
waters,  states  are  required  to  establtsh 
TMDLs  accordir^  to  a  ftciortty  ranking. 

On  January  11, 1986  EPA  published  . 
the  Water  Quality  Plaoningand 
Manageinei^t  regulations  (50  FR  177S).  ' 
These  regulations  included 
requirements  related  to  die 
implementation  of  section  303(d>  of  the 
eWA  (40  FR  130.7).  The  regulations  did 
not  specify  dates  for  state  compliance 
with  the  section  303(d)  requirements, 
but  reiterated,  the  statutory  provision 
calling  for  sidimissions  £rm  time  to 
time.  On  July  24, 1992  EPA  published 
a  final  rule  (57  FR  143)  that  amended  40 
CFR  130.7  to  establish  that,  for  the 
purposes  of  identifying  water  quality- 
limited  waters  still  reqtriTing  TMDLs, 
"from  time  to  time”  means  once  every 
two  years.  The  list  of  watess  still 
needing  TMDLs  must  also,  include  a 
priority  ranking  aaid  must  identiiy  the' 
waters  targ^ed  for  TMDL  devek^moent 
during  the  next  two  yeets,. 

Conststent  with  EPA’s  revised 
regulations.  Califbmia  submitfed  to  EPA 
for  appmeal  its  listing'  decisions  under 
section  3ak3fd)(Z).  EPA  today  fwoposes  to 
fully  approre  Califemra’s  fet  of  waters 
needing  ThflIILs,  priority  rankings,  arrd 
list  of  waters  targeted  forTMDL 
development  during  the  next  two  years. 
EPA  solfdts  puhh'c  comment  on 
California’s  lists  and  EPA's  proposed 
approval  decision. 

EPA  notes  that  it  does  not  normally 
soilicit  public  comment  orr  its  decisions 
to  approve  starte  section  3034d)  lists. 
Pursuant  to  the  public  participation 
requirements  of  40  CFR  part  25.  EPA  is 
providing  this  opportunity  for  public 
review  and  comment  because ^'hlomia 
provided  inadequate  ckpportunity  for 
public  cemnent  during  development  of 
its  hsts.  in  the  fntore,  EFA  expects  that 
states  will  provide  adequate 
opportunities  for puirfic  comment 
during  devefopment  of  the  state  lists. 

Dated:  March  T®,  T995. 

Karen  Schwinn, 

Acting  DitttUx,  Wot^  Divmon 

IFR  Doc.  95-735^  Filed  3-23-95;  a-4.5  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Infomiattort  Cotiectiofi 
Requirements  Submitted  to  OMB  tor 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Of^e  of  Management 
and  Budget  the  foHowing  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 

DATES:  Comments  on  thf<^  information 
collection  must  be  submitted  on.  or 
before  May  23, 1995. 

ADDRESSES:  Direct  comments  Begarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection.  in<dttding, 
suggestions  for  reduciog  this  bunleni,  to: 
the  FEMA  Inlormation  Ctdlections 
Clearance  Ofhcec  at  the  address  befo'w; 
and  to  Donald  Aibuckle,  Office  of 
Management  and  Budget,.  3235  New 
Executive  Office  Building.  Washin'gtoo, 
DC  20503,  {202>  396-7340,  within  fiO< 
days  of  this  notice. 

FOR  FURTHER  INFORMATWM  CONTACT: 
Copies  of  the  above  mformaition 
collection  request  aoid  supporting 
documentation  can  be  oll^ined  % 
calling  Of  writing  Murret  B.  Amderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington.  DC  20472  (202)  64A-2»24. 

Type:  New  collection. 

Tide:  Standard  Hazard  DcteriDi^tion 
(Flood  Hazards). 

Abstract:  The  Natiooal  Flood 
Insurance  Reform  Act  of  1994  requires 
devefopment  of  a  form  (FEMA  Form  81— 
93,  Standard  Hazard  Determination 
(Flood  Hazards)  by-  FEMA.  The  form 
will  be  used  by  the  tending  industry  to 
delermirte  whrther  oe  not  a  .structure  is 
located  within  a  ^lecia)  Flood  Area  and 
if  flood  insurarKe  is  available,  in 
accordance  with  the  Flood  Disaster 
Protection  Act  of  1973. 

Type  of  Respondents:  Eimnes.s  or 
other  for-profit. 

Estimate  of  Totai  Atimuol  Bepocting 
aad  Recordkeeping  Burden:  4,000. 000 
hours. 

Number  of  Respoffdents:  12,000400. 

Estimated  Aietage  Burden  Time  per 
Hespome:  20  minutes. 

Frequency  of  Response:  Other.  The 
form  is  completed  for  any  loteni  anade. 
increa.sed,  extended,  renewed,  or 
purchased  by  regulated  lending 
institutions,  fed^l  ageiacy  ksiders,  the 
Federal  Nadiiona)  Mortgage  Association, 
the  Federal  Home  Loan  Mortgage. 


Corporation,  and  the  Goverranenf 
Natiooal  Mortgage  A.'isocistion. 

Dated;  March  16.  1995. 

Wesley  C.  Meore. 

Director,  Office  of  AdimnistiiittiveSiMppoet 
IFR  Doc.  95-7323  Filed  3-23-95:  »:45  awr) 
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[FEMA-1046-OR] 

California;  Major  Dfsasfer  and  Relalecf 
Determmatrons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA)f. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  thie 
Presidential  declaration  of  a  major 
disaster  fortbeState  of  California  , 
(FEMA-1046-DRK  dated  Nferch  12, 

1995.  and  related  determinations. 
EFFECTIVE  DATE:  March  12. 1995. 

FOR  FURTHER  INfORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorrafe,  Federal 
Emergency  Management  Agency, 
Washington.  DC  2Q472,,  (232)  646n-3ftQ*'> 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated, 

March  12,  1995,  the  President  declared 
a  major  disaster  under  the  autbtwily  of 
the  Robert  T.  Stafford  Disaster  Retfol’ 
and  Emergency  Assistance  Act  (42 
U.S.C.  .5121  et  seq.},  as  follows: 

E  have  determinedi  that  the  damage  in 
certain  areas  of  the  Slate  of  Cailifiorn  », 
resulting  from  severe  winter  stomis.  camiTig 
flooding.  Landslidesvaiwd  ni'ud  deheis  flaws 
on  February  13. 1995,  and  cent isiuing,  is  eS 
sufficient  severity  and  magnitude  tn  warrant 
a  mflKir  disaster  declaration  unchai  the,  Elobert 
T  .Stafford  Disaster  Relief  arrd  Emergiincy 
.Assistance  Act  ("the  Stafford  Act*"),  f, 
therefore,  derfare  that  svreh  a  major  disaster 
exists  in  the  State  of  California. 

In  order  fo  provide  Federal  aesrstanee,  you 
are  hereby  authorized  to  allocate  from  forwls 
iivarlable  fac  these  purposes,  suchi  amaounts,  as. 
you  find  necessary  for  Federal  di.saster 
assistance  and  administrative  expenses 
You  are  authorized  to  provide- rrrd'mrfual' 
Assistaiice  and  Pubbe  Assi'StaTOce  in  the 
designated  areas.  Consistent!  witfr  the 
requirement  that  Federal  assa stance,  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistann; 
wilt  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  sectiou  310(ai. 
Priority  to  Certain  Applications  for 
Public  Facility  md  iKrblic  Housing 
Assistance,  42  U.S.C  5153.  .shall  be  for 
a  period  not  to  exceed  six  months  aften! 
the  date  of  (his  dteclavafion. 

Notice  is  hereby  given  tIraT  pursuanl 
to  the  authority  vested  in;  the  Director  cd 
the  Federal  Emergency  Management 
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Agency  under  Executive  Order  12148, 1 
hereby  appoint  Nicholas  Nikas  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Amador,  Butte,  Colusa. 
Fresno,  Glenn,  Humboldt.  Imperial.  Inyo, 
Kern,  Kings,  Lake,  Lassen,  Los  Angeles. 
.Madera,  Marin,  Mendocino.  Monterey,  Napa. 
Orange,  Placer,  Plumas,  Riverside. 
Sacramento,  San  Benito.  San  Bernardino,  San 
Diego.  San  Luis  Obispo,  Santa  Barbara,  Santa 
Clara,  Santa  Cruz,  Sierra.  Sonoma, 

Stanislaus,  Sutter,  Tehama,  Tulare,  Ventura, 
Yolo,  and  Yuba  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
8.'t.,S16.  Disaster  Assistance) 
fames  L.  Witt, 

Director. 

IFK  Doc.  95-7325  Filed  3-23-95;  8:45  ami 

BILLING  CODE  671&-02-M 


(FEMA-1 046-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
.Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1046-DR),  dated 
March  12, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  March  17,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  March  12,  1995,  is  . 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
m.ajor  disaster  by  the  President  in  his 
declaration  of  March  12,  1995: 

The  county  of  Solano  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

,4s.sociafe  Director,  Response  and  Recovery 
Directorate. 

IFK  Doc.  95-7324  Filed  3-23-95;  8:45  am) 
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[FEMA-1 008-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  [FEMAj. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1008-DR),  dated 
January  17, 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  March  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  William 
C.  Tidball  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Office  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Frank  L.  Kishton  as 
Federal  Coordinating  Office  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director 

IFR  Doc.  95-7326  Filed  3-23-95;  8:45  am) 
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[FEMA-1 045-DR] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1 04 5-DR),  dated  March  14. 
1995,  and  related  determinations. 
EFFECTIVE  DATE:  March  14, 1995, 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  14, 1995,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U  S.C.  5121  et.  seq.),  as  follows; 


1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota 
resulting  from  severe  winter  storms  on 
lanuaiy  13. 1995,  through  and  including 
February  10. 1995,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Ad 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary'  for  ^deral  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 

Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  P.  Grier  IV  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Aurora.  Buffalo.  Campbell. 
Corson,  Dewey.  Edmunds,  Faulk.  Haakon. 
Hand,  Hughes,  Hyde,  Jerauld.  Jones.  Lyman. 
McPherson,  Potter,  Stanley.  Sully.  Walworth 
and  Ziebach  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director 

IFR  Doc.  95-7327  Filed  3-23-95;  8:45  am) 
BILLING  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  95-05] 

Great  Eastern  Shipping,  Inc.  and 
Nordstar  Line  v.  Vladimir  Pisarenko 
and  Spark  International  Trading,  Inc.; 
Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Great  Eastern  Shipping.  Inc.  and 
Nordstar  line  (“Complainants”)  against 
Vladimir  Pisarenko  and  Spark 
International  Trading,  Inc. 
("Respondents”)  was  serx-ed  March  10, 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U  S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  l)e 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  7, 1995. 

A.  Federal  Reserv’e  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
■Minneapolis,  Minnesota  55480: 

1.  Rachel  Ann  Solsnid,  Augusta. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Baron  Bancshares  II, 
Inc.,  White  Bear  Lake,  Minnesota,  and 
thereby  indirectly  acquire  Security  State 
Bank  of  Deer  Creek,  E)eer  Creek. 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  20.  1995. 
lennifer ).  Johnson, 

Deputy  Secretary  of  the  Board 

iFK  Doc.  95-7294  Filed  3-23-95;  8:45  am| 

BILLING  CODE  621(H)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


have  an  option  to  negotiate  an  exclusive 
or  nonexclusive  royalty-bearing  license. 
The  CRADA  will  be  executed  for  a  2- 
year  period  with  the  possibility  of 
renewal  for  another  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA.  This 
opportunity  is  available  until  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical 

Ernest  S.  Moyer,  Ph.D.,  Protective 
Equipment  Section,  Protective 
Technology  Branch,  Division  of  Safety- 
Research.  NIOSH,  CDC.  ALOSH 
Laboratories,  944  Chestnut  Ridge  Road, 
Mailstop  P119  (Room  142), 
Morgantown,  West  Virginia  26505, 
telephone  (304)  285-5962.  FAX  (304) 
285-6047. 

Business 


bringing  together  of  diverse 
technologies,  a  consortium  of 
collaborators  will  be  considered. 
Technology  derived  under  this  CRADA 
will  not  be  used  for  standards  setting. 

Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Adequacy  and  technical 
capabilities  to  develop  the  desired 
technologies  and  product: 

2.  Ability  to  develop,  produce, 
market,  and  support  commercial  aerosol 
generation  systems; 

3.  Evidence  of  technical  credibility: 
and 

4.  Ability  to  complete  the  CRADA  in 
a  timely  fashion. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act;  Pub.  L.  99- 
502. 

The  responses  must  be  made  to: 
Theodore  F.  Schoenbom,  Technology- 
Transfer  Coordinator,  National  Institute 
for  Occupational  Safety  and  Health. 

CDC,  4676  Columbia  Parkyvay,  Mailstop 
R2,  Cincinnati,  Ohio  45226. 

Dated:  March  17,  1995. 

Linda  Rosenstock, 

Director.  Mational  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FK  Doc.  95-7311  Filed  3-2;i-95;  8:45  ain| 
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[Announcement  No.  518] 


Centers  for  Disease  Control  and 
Prevention 

[CRADA  95-002] 

National  Institute  for  Occupational 
Safety  and  Health;  Cooperative 
Research  and  Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
action:  Notice. 


SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC).  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  announces  the 
opportunity  for  potential  collaborators 
to  enter  into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  an  inexpensive  aerosol 
generator  to  produce  a  solid  sodium 
chloride  aerosol  with  a  CMD  betyveen 
0.06  and  0.11  pm  and  a  geometric 
standard  deviation  of  1.80  as  measured 
by  a  differential  mobility  particle  sizer. 

It  is  anticipated  that  all  inventions 
yy-hich  may  arise  from  this  CRADA  yviil 
be  jointly  owned.  The  collaborator(s) 
yvith  whom  the  CRADA  is  made  yviil 


Theodore  F.  Schoenbom.  Technology- 
Transfer  Coordinator.  NIOSH,  CDC, 
4676  Columbia  Parkyvay,  Mailstop  R2, 
Cincinnati,  Ohio  45226,  telephone, 
(513)  841-^305,  FAX  (513)  841-4500. 
SUPPLEMENTARY  INFORMATION:  The 
inexpensive  aerosol  generator  to 
produce  solid  sodium  chloride  aerosol 
of  the  desired  size  and  size  distribution 
yviil  be  used  in  determining  filter 
penetration  in  accordance  w-ith  NIOSH- 
proposed  neyv  respirator  regulations  42 
CFR  Part  84.  The  generation  system 
needs  to  be  able  to  reproducibly 
produce  sodium  chloride  aerosol  of 
knoyvn  size  (0.06-0.11  pm  CMD)  and 
yvith  a  standard  deviation  of  <1.80.  The 
aerosol’s  concentration  needs  to  be  >10 
mg/m^  and  can  be  as  high  as  200  mg/ 
m’.  The  collaborator(s)  and  NIOSH  will 
jointly  perform  the  research  aimed  at 
development  of  a  commercially 
inexpensive  system  to  achieve 
instrument  ruggedness  and  loyvest 
possible  cost  per  unit  system.  NIOSH 
yviil  provide  technical  expertise, 
con.sultation  and  guidance,  system 
S{)ecifit:ations,  verincation  of  system 
integrity,  and  product  evaluation  and 
t(*sting.  Since  this  CRAD.A  involves  the 


Public  Health  Leadership  Institute 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  to  support  a  cooperative 
agreement  to  develop  and  conduct  a 
Public  Health  Leadership  Institute.  The 
Public  Health  Serv  ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of ‘‘Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Education  and  Community-Based 
Programs,  and  specifically  to  Objective 
8.14:  “Increase  to  at  least  90  percent  the 
proportion  of  people  who  are  served  by 
a  local  health  department  that  is 
effectively  carrying  out  the  core 
functions  of  public  health.”  The  core 
functions  of  public  health  are  defined  as 
assessment,  assurance  and  policy- 
development.  (For  ordering  a  copy  of 
“Healthy  People  2000,"  see  the  section 
Where  To  Botain  Additional 
Information.) 
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Authority 

This  cooperative  agreement  is 
authorized  under  section  1704  of  the 
Public  Health  Service  Act,  (42  U.S.C. 

300  u-3),  as  amended. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  and/or  women-owned 
businesses  are  eligible  to  apply.  In 
addition,  applicants  must  maintain  the 
requisite  certification  necessary  to 
award  Continuing  Education  Unit 
(CEUs)  and  Continuing  Medical 
Education  (CME)  units.  They  must  also 
be  able  to  demonstrate  the  ability  to 
manage  and  administer  an  onsite 
program,  demonstrate  the  ability  to 
conduct  and  market  successful  short¬ 
term  educational  experiences  for 
working  professionals,  and  must  be  able 
to  recruit  nationally  recognized  faculty, 
including  recognized  leadership  and 
public  health  officials  from  academic 
institutions,  governmental  agencies, 
professional  and  voluntary 
organizations  and  private  industry. 

Also,  they  must  possess  knowledge  and 
skill  in  public  policy  development  and 
an  awareness  of  contemporary  public 
health  issues  and  demonstrate  the 
ability  to  systematically  collect 
information  in  order  to  guide  efforts  to 
improve  the  content  or  administration 
of  the  Institute. 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1995  to  fund  one  award.  It  is 
anticipated  that  the  award  will  begin  on 
or  about  July  19, 1995,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years.  The 
funding  estimate  may  vary  and  is 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 


Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  enhance  the  leadership 
knowledge  and  skills  of  city,  county. 
State,  tribal  and  Indian  Health  Services 
(IHS),  and  international  health  officials, 
public  health  academicians,  community 
leaders,  and  other  health  professionals 
by  conducting  an  annual  Public  Health 
Leadership  Institute.  The  Institute  is 
intended  to  provide  participants  with  a 
year-long  learning  experience, 
highlighted  by  an  intensive  onsite 
program.  Additionally,  it  will  provide 
an  opportunity  for  public  health  leaders 
to  interact  and  create  a  network  of 
leaders  who  can  be  instrumental  in 
influencing  the  future  direction  of 
public  health. 

Participants  will  be  periodically 
evaluated  during  the  Institute  to 
determine  the  impact  of  the  experience 
on  their  level  of  leadership  ability  and 
their  organizations  effectiveness  and 
efficiency.  The  results  of  these 
evaluations,  along  with  the  participants’ 
recommendations  for  improvement,  will 
he  used  in  planning  activities  for  future 
Institutes. 

The  long-term  objectives  of  the 
cooperative  agreement  are  to: 

1.  Enhance  and  develop  the 
leadership  skills  and  abilities  of 
participants  in  areas  that  are  vital  to  the 
operation  of  their  health  agencies. 

2.  Provide  an  annual  forum  for 
discussions  and  the  critical  analysis  of 
current  public  health  issues. 

3.  Develop  a  network  of  public  health 
leaders  who  can  provide  ongoing 
support  to  the  public  health 
infrastructure  following  attendance  at 
the  Institute. 

4.  Strengthen  the  relationship 
between  public  health  practice  and 
academia  by  providing  a  model  for  such 
interaction. 

The  core  faculty  of  the  Institute  will 
consist  of  recognized  leaders  from 
academia.  Leaders  from  the  private 
sector,  professional  and  voluntary 
organizations,  government  agencies  and 
legislative  staffs  will  also  be  recruited 
when  specialized  expertise  is  required. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and  the 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

The  recipient  must  agree  to  conduct 
all  planned  Institute  activities  during 
established  working  hours. 


A.  Recipient  Activities 

The  recipient,  with  guidance  from  an 
appropriate  steering  committee,  will  be 
responsible  for  the  development  and 
subsequent  presentation  of  a 
comprehensive  leadership  experience. 
The  recipient  will  be  required  to  exhibit 
research,  developmental  and 
organizational  abilities  in  performing 
the  following  activities: 

•  Review  and  analyze  the  leadership 
skills  required  by  State  or  tribal  and 
IHS,  and  local  public  health  officials. 

•  Develop  the  Institute  objectives. 

•  Develop  the  Institute  curriculum. 

•  Identify  and  recruit  Institute 
faculty. 

•  Identify  and  select  participants. 

•  Develop  and  administer  an 
evaluation  plan. 

•  Provide  a  conference  site  and  all 
attendant  logistics  for  the  onsite 
program. 

1.  Establish  a  steering  committee 
comprised  of  representatives  of  national 
health  organizations  who  have  an 
understanding  of  the  abilities  necessary 
to  function  as  a  leader  of  a  health 
agency  or  organization.  The  steering 
committee  should  include 
representation  from  organizations  such 
as  ASTHO,  NACHO,  CDC,  Health 
Resources  and  Services  Administration 
(HRSA),  and  the  American  Public 
Health  As.sociation  (APHA).  The  role  of 
the  steering  committee  will  be  to 
provide  expertise  in  the  development  of 
the  Institute.  In  collaboration  with  the 
steering  committee,  the  recipient  will 
develop  and  implement  the  Institute 
plan  which  should  include,  but  not  be 
limited  to,  the  goals  and  objectives  of 
the  Institute,  the  curriculum,  the  criteria 
for  faculty  selection,  the  instructional 
methodology,  and  the  evaluation 
methodology  selected  to  ascertain  the 
effectiveness  of  the  experience. 

2.  Develop  a  curriculum  protoc  ol  for 
the  Institute,  including  the  proposed 
agenda,  the  method  of  delivering 
training,  and  the  plans  for  producing 
and  delivering  training  materials. 

3.  Develop  a  list  of  potential  faculty 
for  the  Institute.  Potential  faculty  should 
include  individuals  from  the  private 
sector,  legislative  staffs,  professional 
and  voluntary  organizations,  academic 
institutions,  and  Federal,  State  or  tribal 
and  IHS  officials,  local  and  international 
health  agencies.  The  faculty  selected 
should  be  available  to  confer  with  the 
participants  for  specified  periods  of 
time  as  the  activities  of  the  Institute 
occur.  Applicants  will  be  expected  to 
confirm  the  availability  and 
commitment  of  faculty  to  participate  in 
the  Institute  events. 

4.  Collaborate  with  the  steering 
committee  to  identify,  select,  and 
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extend  invitations  to  approximately  50- 
55  participants  to  attend  the  Institute. 
Participants  shall  include  State,  and 
tribal  and  IHS,  health  department 
directors  and  deputy  directors  and  local 
health  department  directors.  It  is 
expected  that  each  class  will  include  a 
mixture  of  officials  from  State  or  tribal 
and  IHS  and  local  health  departments, 
from  rural  and  urban  areas,  from  all 
geographic  regions,  and  with  varied 
types  and  levels  of  experience  and 
education.  Additionally,  a  small  numl)er 
of  slots  will  be  available  for 
environmental  health  officials, 
representatives  of  international  health 
organizations  or  other  countries,  faculty 
members  of  the  schools  of  public  health, 
other  community  and  health 
organizations  and  foundation  leaders. 

5.  Develop  program  objectives  and  an 
evaluation  plan  to  determine  the 
effectiveness  of  the  Institute  in 
enhancing  the  leadership  skills  of  the 
participants  as  well  as  the  operations  of 
public  health  agencies.  It  is  anticipated 
that  the  evaluation  plan  will  contain 
short-and  long-term  objectives.  The 
short-term  evaluation  component  may 
address  issues  such  as  the  quality  of  the 
instruction,  the  adequacy  of  the 

’  materials  and  program  site,  the  degree  to 
which  participant’s  learning  objectives 
were  met,  and  whether  the  instructional 
objectives  w'ere  achieved.  The  long-term 
evaluation  component  will  assess  the 
long-term  impact  of  the  experience,  and 
will  focus  on  issues  such  as:  (1)  Have 
participants’  skills  improved  as  a  result 
of  participation  in  the  Institute?  (2)  How 
did  the  Institute  improve  the  public 
health  infrastructure?  (3)  Are 
participants  better  able  to  develop  and 
promote  public  health  policy?  (4)  Has 
organizational  communication 
improved?  (5)  Are  participantsjmore 
adept  at  diagnosing  organizational 
ineffectiveness  or  inefficiency?  (6)  Have 
participants’  ability  to  mobilize 
constituencies  improved?  (7)  Are 
participants  more  willing  to  entertain 
new  ideas. and  create  an  organizational 
climate  receptive  to  innovation  and 
creativity? 

6.  Provide  a  conference  facility  for 
any  onsite  program  activities.  The 
selected  site  must  meet  certain 
requirements,  including  adequate 
housing,  dining,  recreation,  meeting, 
and  handicapped  accessible  facilities  for 
the  participants.  The  site  chosen  should 
enhance  the  interactive  nature  of  the 
Institute  experience. 

7.  Provide  logistical  support  for 
conducting  the  Institute  and  provide 
staff  support  before  and  during  the 
Institute  for  participant  activities  such 
as  registration. 


8.  Convene  the  Institute.  Recipient 
will  collaborate  with  the  steering 
committee  in  developing  a  timetable  to 
convene  the  Institute  for  the  entire 
project  period.  The  initial  Institute  must 
be  conducted  within  the  first  twelve 
month  budget  period. 

9.  Share  information  regarding 
program  planning,  curriculum 
development,  program  evaluation  and 
other  pertinent  activities  with  personnel 
who  are  conducting  CDC-sponsored 
leadership  programs. 

10.  Plan  and  conduct  activities  related 
to  the  investigation  of  the  relationship 
between  participation  in  leadership 
enhancement  programs  (e.g..  Public 
Health  Leadership  Institute),  and 
changes  in  leadership  ability  and 
behavior.  It  is  also  anticipated  that  the 
findings  derived  from  these  activities 
will  be  disseminated  through 
presentations  at  public  health  meetings 
and  conferences  and  publications  in 
professional  journals. 

B.  CDC  Activities 

1.  Assist  in  the  identification  of 
representatives  for  the  development  of 
the  steering  committee.  Provide 
technical  assistance  to  the  recipient  in 
the  preparation  and  subsequent 
presentation  of  the  Institute. 

2.  Collaborate  in  the  development  of 
curriculum  for  tlie  Institute  including 
the  agenda,  the  method  of  presentation, 
and  the  training  materials  to  be  used. 

3.  Provide  technical  assistance  in 
identifying  potential  faculty  members  to 
be  recruited  from  the  private  sector, 
legislative  staffs,  and  other  health 
agencies. 

4.  Collaborate  and  provide  assistance 
in  the  development  of  participant 
selection  criteria. 

5.  Collaborate  in  the  development  of 
the  goals  and  objectives  of  the  Institute. 
Assist  in  the  development  of  the  short- 
and  long-term  evaluation  plans. 

6.  Proxdde  technical  assistance  and 
consultation  in  all  phases  of  Institute 
planning. 

7.  Collaborate  with  other  members  of 
the  Institute  management  team, 
including  attendance  at  meetings  and 
retreats,  and  participation  on  conference 
calls. 

8.  Assist  in  collaborative  efforts 
between  the  Institute  and  other  CDC- 
sponsored  State  and  regional  leadership 
programs. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (maximum  100  points): 

1.  Demonstration  of  applicant’s 
understanding  of  the  issues  described  in 
the  Program  Announcement:  i.e.,  the 


need  to  present  a  program  using  current 
public  health  issues  as  a  backdrop  for 
leadership  training  (15%); 

2.  Technical  merit  of  the  proposed 
approach  to  be  used  in  accomplishing 
the  responsibilities  of  the  project  (15%); 

3.  Aaequacy  of  the  plan  to  address  the 
objectives  of  the  project  and  the 
appropriateness  of  the  schedule 
proposed  to  accomplish  the  project 
(15%); 

4.  Originality  of  proposed  evaluation 
plan  to  document  the  accomplishments 
of  the  Institute  (10%); 

5.  Experience  and  competence  of  the 
proposed  project  director(s)  and  staff. 

This  will  include  those  persons  who 
will  serve  as  core  faculty  of  the  Institute 
(25%); 

6.  Previous  experience  conducting 
training  activities  for  working 
professionals  and  the  suitability  of 
facilities  and  resources  to  conduct  the 
project  (20%); 

7.  Appropriateness  and  justification  of 
the  requested  budget  relative  to  the 
activities  proposed  (not  scored). 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  Systems  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.262. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Henry  S.  Cassell,  III,  Acting  Chief, 
Grants  Management  Branch, 

Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-16.  Atlanta.  GA 
30305,  on  or  before  )une  1, 1995. 

1.  Deadline;  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  l)efore  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a)  j 
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or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Marsha  D.  Driggans,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-16,  Atlanta,  GA  30305, 
telephone  (404)  842-6523,  facsimile 
(404)  842-6513.  Programmatic  technical 
assistance  may  be  obtained  from  Steve 
L.  Frederick,  Program  Analyst,  Public 
Health  Practice  Program  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  NE.,  Mailstop 
E-20,  Atlanta,  GA  30333,  telephone 
(404)  639-1945,  facsimile  (404)  639- 
1989.  Please  refer  to  Announcement  518 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
“Healthy  People  2000”  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  March  17, 1995. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  95-7312  Filed  3-23-95;  8:45  am] 

BILLING  CODE  41ft»-ia-P 


Health  Care  Financing  Administration 

Medicaid  Program:  Notice  of 
Compliance  Hearing:  State  of  Kansas 
Failure  To  Comply  Substantially  With 
Sections  1902(a)(14)  and  1902(a)(19)  of 
the  Social  Security  Act  by  Not  Fully 
Complying  With  the  Cost-Sharing 
Provisions  of  the  Medicaid  Statute 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

ACTION:  Notice  of  compliance  hearing. 

SUMMARY:  This  notice  announces  a 
compliance  hearing  on  April  26, 1995, 
in  Room  111,  New  Federal  Office 
Building,  601  East  12th  Street,  Kansas 


City,  Missouri,  64106-2808,  to 
determine  whether  the  State  of  Kansas, 
in  the  administration  of  its  Medicaid 
State  plan,  has  failed  to  comply  with 
sections  1902(a)(14)  and  1902(a)(19)  of 
the  Social  Security  Act  and  42  CFR 
447.54(c). 

CLOSING  DATE:  Requests  to  participate  in 
the  compliance  hearing  as  a  party  must 
be  received  by  April  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Katz,  Presiding  Officer,  HCFA 
Hearing  Staff,  Ground  Floor, 
Meadowwood  East  Building,  1849 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207,  Telephone:  (410)  597-3013. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  compliance  hearing 
to  determine  whether  the  State  of 
Kansas,  in  the  administration  of  its 
Medicaid  State  plan,  has  failed  to 
comply  with  sections  1902(a)(14)  and 
1902(a)(19)  of  the  Social  Security  Act 
(the  Act)  and  42  Code  of  Federal 
Regulations  (CFR)  447.54(c).  Section 
1902(a)(14)  of  the  Act  requires  a 
Medicaid  State  plan  to  provide  that 
premiums,  deductibles,  cost  sharing,  or 
similar  charges  be  imposed  only  as 
provided  in  section  1916  of  the  Act. 
Section  1902(a)(19)  of  the  Act  requires 
that  the  State  plan  provide  such 
safeguards  as  may  be  necessary  to  assure 
that  care  and  services  are  provided  in 
the  best  interests  of  Medicaid  recipients. 
Preliminary  findings  are  that  (1)  the 
copayment  currently  imposed  by  Kansas 
does  not  conform  to  its  approved  State 
plan,  and  (2)  in  imposing  an 
institutional  copayment  level  in  an 
amount  which  deters  recipients  from 
seeking  needed  care,  Kansas  has  acted 
in  a  manner  not  in  the  best  interests  of 
Medicaid  recipients. 

Section  1904  of  the  Act  and  42  CFR 
430i  subpart  D,  establish  departmental 
procedures  that  provide  a  compliance 
hearing  to  determine  whether  a  State  is 
not  in  compliance  with  a  requirement  of 
Federal  law.  HCFA  is  required  to 
publish  a  copy  of  the  notice  to  the  State 
Medicaid  agency  which  informs  the 
agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  notice.)  Any  individual  or 
group  that  wishes  to  participate  in  the 
hearing  as  a  party  must  petition  the 
Hearing  Officer  within  15  days  after 
publication  of  this  notice,  in  accordance 
with  the  requirements  at  42  CFR 
430.76(b).  Any  interested  person  or 
organization  that  wishes  to  participate 
as  amicus  curiae  must  petition  the 
Hearing  Officer  before  the  hearing 
begins,  in  accordance  with  the 


requirements  at  42  CFR  430.76(c).  If  the 
hearing  is  later  rescheduled,  the  Hearing 
Officer  will  notify  all  participants. 

There  is  one  issue  to  be  considered  at 
this  hearing:  whether  Kansas  has  failed 
to  comply  in  practice  with  sections 
1902(a)(14)  and  1902(a)(19)  of  the  Act 
and  42  CFR  447.54(c)  in  the 
administration  of  its  Medicaid  State 
plan  by  imposing  a  copayment  amount 
that  does  not  conform  to  its  current 
State  plan  and  is  not  in  the  best  interests 
of  Medicaid  recipients.  The  State  of 
Kansas  submitted  a  State  plan 
amendment  (SPA)  to  increase  its 
copayment  for  general  hospital  inpatient 
services  and  inpatient  free  standing 
psychiatric  facility  services  from  S25  to 
$325  per  admission  for  Medicaid 
patients.  The  SPA  did  not  conform  to 
the  requirements  of  Federal  law  and 
regulations.  A  letter  disapproving  the 
SPA  was  sent  to  the  State  on  July  28, 
1994.  However,  at  this  time,  Kansas 
continues  to  apply  the  higher 
copayment  amount. 

The  notice  to  Kansas  announcing  a 
compliance  hearing  to  consider  our 
decision  to  find  the  State  out  of 
compliance  with  sections  I902(a)(l4) 
and  1902(a)(19)  of  the  Act  and  42  CFR 
447.54(c),  reads  as  follows: 

Ms.  Janet  Schalansky, 

Acting  Secretary, 

Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  .S.IV 
Harrison  Street,  Topeka,  Kansas  6'6'6M2 

Dear  Ms.  Schalansky:  I  am  writing  to 
advise  you  that  the  Health  Care  Financing 
Administration  has  preliminarily  determined 
that  Kansas  has  failed  to  comply  in  practice 
with  sections  1902(a){14)  and  1902{a)(19)  of 
the  Social  Security  Act  (the  Act)  and  42  (]ode 
of  Federal  Regulations  (CFR)  447.54(c).  By 
failing  to  comply  substantially  in  the 
administration  of  sections  1962(a)(14)  and 
1902(a)(19)  of  the  Act  and  42  CFR  447..54(c), 
as  properly  reflected  in  its  approved  State 
plan,  Kansas  is  substantially  out  of 
compliance  with  the  requirements  for 
continued  Federal  financial  participation  as 
explained  in  the  letter  to  you  dated  (>;tober 
6, 1994,  from  Joe  L.  Tilghman,  Regional 
Administrator. 

In  accordance  with  the  requirements  of 
section  1904  of  the  Act  and  the  implementing 
regulations  at  42  CFR  430.60  and  430.72, 1 
am  scheduling  a  hearing  on  this 
determination  to  be  held  on  April  26, 1995, 
in  Room  111,  New  Federal  Office  Building, 
601  East  I2th  Street,  Kansas  City,  Missouri 
64106-2808. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
presiding  officer.  In  order  to  facilitate  any 
communication  necessary  between  the 
parties  to  the  hearing,  please  notify  the 
presiding  officer  of  the  names  of  the 
individuals,who  will  represent  the  .State  at 
the  hearing.  The  presiding  officer  may  hi? 
reached  at  (410)  597-3013 
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Sincerely, 

Bruce  C.  Vladeck, 

Administrator. 

(Section  1904  of  the  Social  Security  Act) 
(Catalog  of  Federal  Domestic  Assistance 

Program  No. _ .  Medical  Assistance 

Program  ( 

Dated:  March  16, 1995. 

Bruce  C.  Vladeck, 

Administrator,  Health  Caro  Financing 
Administration. 

(FR  Doc.  95-7307  Filed  3-23-95;  8:45  ami 
BILLING  CODE  4120-01-P 


National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Library  of  Medicine,  on  May  18  and 
May  19, 1995,  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
38,  8600  Rockville  Pike,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  9  a.m.  to  12:45  p.m.  and 
from  1:45  to  4:45  p.m.  on  May  18  and 
from  9  a.m.  to  approximately  12  noon 
on  May  19  for  tliie  review  of  research 
and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Duley  at  (301)  496- 
4441  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b{c){6),  title  5,  U.S.C., 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
May  18,  from  approximately  12:45  p.m. 
to  1:45  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  Harold 
M.  Schoolman,  Acting  Director,  Lister 
Hill  National  Center  for  Biomedical 
Communications.  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
(301)  496-4441,  will  furnish  summaries 
of  the  meeting,  rosters  of  committee 
members,  and  substantive  program 
information. 


Dated:  March  17. 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc.  95-7226  Filed  3-23-95;  8:45  am) 
BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda 

To  review  individual  grant  applications. 
Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote;  April  13. 1995. 

Time:  8:30  a.m. 

Place:  Crowne  Plaza.  Rockville,  MD. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  325B.  Bethesda,  MD 
20892.(301)594-7132. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  19, 1995. 

Time:  9:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 
Contact  Person:  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  207,  Bethesda,  MD 
20892, (301)  594-7336. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  May  4, 1995. 

Time:  3  p.m. 

Place:  NIH,  Westwood  Building,  Room 
238,  Telephone  Conference. 

Contact  Person:  Dr.  Martin  Slater, 

Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  238,  Bethesda,  MD 
20892,(301)594-7176. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  secs.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  propo.sals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.884,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 


Dated:  March  17. 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist,  * 
NIH. 

(FR  Doc.  95-7227  Filed  2-23-95;  8:45  ami 
BILLING  CODE  4140-01-114 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Piu’pose/Agenda 

To  review  individual  grant  applications. 
Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  11, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
335,  Telephone  Conference. 

Contact  Person:  Dr.  Edward  Zapolski, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  335,  Bethesda.  MD 
20892,  (301)  594-7302. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  12, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
435,  Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  435,  Bethesda,  MD 
20892,(301)  594-7120. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Date:  April  20-21, 1995. 

Time:  9:00  a.m. 

Place:  Buffalo,  NY. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A15B.  Bethesda.  MD  20892. 
(301)  594-7374. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  secs.  552b(c)(4)  and  552(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 
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Dated;  March  16, 

Margery  G.  Grubb, 

Senior  Committee  Management  Speciotist. 
NIH. 

[FR  Doc.  95-7229  Filed  9-23-«;  8:45  ami 
BILUNG  CODE  4140-01-M 


Office  of  Research  on  Women’s 
Health;  Notice  of  Meeting 

Pursuant  to  Section  10(<i)  of  tiie 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.SXI.  Appendix  2),  notice 
is  iMreby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women’s  Health  to  be  held  April  24  and 
25, 1995  in  Conference  Room  D  of  the 
Natcher  Conference  Center  (Building 
45),  45  Center  Drive,  Bethesda, 
Maryland  20892.  The  meeting  will  be 
held  from  10  am  to  5  pm  on  April  24 
and  from  8:30  am  to  12  pm  on  April  25. 
The  meeting  is  open  to  the  public,  with 
attendance  limited  to  space  available. 

The  purpose  of  the  rae^ng  will  be  to 
familiarize  the  Committee  members 
with  the  operations  and  programs  of  the 
Office  of  Research  on  Women’s  Health, 
Office  of  the  Director,  National 
Institutes  of  Health.  The  agenda  will 
include:  (1)  A  discussion  of  the 
Committee’s  duties  and  responsibilities 
and  (2)  reports  on  ORWH  activities  and 
programs. 

Rosemary  Torres,  JJ).,  Special 

Assidant  to  the  Director,  Office  of 
Research  on  Women’s  Health,  OD,  NIH, 
Building  1,  Room  209,  Bethesda, 
Maryland  20892,  301-402-1770, 301- 
402-1798  (FAX),  will  furnish  the 
meeting  agenda,  roster  of  Committee 
members,  and  substantive  program 
information  upon  request.  Irvdividuals 
who  plan  to  attend  the  meeting  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accomnuxlations,  should  contact  Ms. 
Torres  in  advance  of  the  meeting. 

Dated:  March  17, 1995. 

Margery  6.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

IFR  Doc.  95-7228  Fded  3-23-95;  8:45  ami 
BILUNQ  OOOE  414»-ev-M 


Public  Health  Service 

Agency  Forms  SubmOted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  mformatioo 
collec^n  requests  under  review,  ia 
compliaace  frith  the  Paperwork 
Reduction  Act  (44  U.S.C.  ChaptN  35). 
To  request  a  copy  of  these  requests,  call 


the  PHS  Reports  Clearance  Office  on 
(202)-690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  Friday,  March  17. 

1.  Adverse  Experience  Reporting  for 
Licensed  Biological  Products — 21  CFR 
600 — New — This  rule  enables  FDA  to 
take  actions  necessary  for  fHOtection  of 
the  public  health  in  response  to  reports 
of  adverse  experience  related  to  licensed 
biological  products.  Respondents: 
Business  or  other  for-profit,  not-for- 
profit  institutions.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  room  10235,  Washington,  DC 
20503. 


No.  of 

Aver- 

No.  of 

re- 

age 

Title 

re- 

sponses 

burden 

spond- 

per  re- 

per  re- 

ents 

spond- 

sponse 

ent 

(hrs.) 

Reporting:  21 
CFR600A1  _ 
Recordkeeping; 

91 

6.09 

836 

21  CFR 

600.80  (/) . 

91 

1 

37 

Estimated  total  annual  burden:  8329  hours. 


2.  Alcohol  and  Efrug  Seirvices  Survey 
(ADSS) — Pilot  StudjF — f^w — ^The 
Alcohol  and  Drug  Services  Survey  will 
gather  information  required  in  the 
formulation  of  national  drug  policy 
through  three  integrated  phases:  (I) 
Telephone  survey  of  2200  treatment 
facilities;  (11)  on-site  abstraction  of 
client-level  data;  (III)  client  follow-up  to 
determine  post-disch«ge  substance 
abuse,  criminal  activity,  erapfoyment. 
and  other  social  functioning. 
Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions:  Federal 
Government;  State,  Local  or  Tribal 
'Government.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  room  10235,  Washington,  DC 
20503. 


No.  of 

Aver- 

No.  of 

re- 

age 

Title 

re- 

sponses 

burden 

spond- 

per  le- 

per  re- 

ents 

spond- 

ent 

sponse 

(hrs.) 

Facilities . 

2040 

1.037 

0.222 

Clients  . . . 

170 

T.94 

1.0 

Estimated  total  Annual  burden:  800  hours. 


3.  American  Stop  Smoking 
Intervention  Study  far  Canc» 

Prevention  (ASSIST)  Interim 
•  Evaluation:  1995-96  Supplement  to  the  - 
Current  Population  Survey — 0925- 
0386 — Reinstatement,  no-change — ^The 


“Tobacco  Use’’  supplement  to  the 
Current  Population  Survey  conducted 
by  the  Bureau  of  the  Census  will  collect 
data  from  the  civilian  non- 
institutionalized  population  on  smoking 
status  and  prevalence,  smoking 
intervention  dissemination,  and  changes 
in  smoking  norms  and  attitudes.  The 
data  will  be  used  by  the  National  Cancer 
Institute  to  evaluate  the  effectiveness  of 
the  American  Stop  Smoking 
Intervention  Study  for  Cancer 
Prevention  (ASSIST),  a  large  scale 
multi-state  demonstration  project. 
Respondents:  Individuals  or 
households:  Number  of  Respondents: 
200,000;  Number  of  Responses  per 
Respondent:  U  Average  Burden  per 
Response:  ,1169  hour;  Estimated  Total 
Annual  Burden:  23,380  hours.  Send 
comments  to  James  Scanlon,  Office  of 
the  Assistant  Secretary  for  Health,  Room 
737-F,  Humplnrey  Building,  200 
Independence  Ave.,  SW.,  Washington, 
DC  20201. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated;  March  21. 1995. 

James  Scanlso, 

Director,  Data  Policy  Staff.  Office  of  the 
Assistant  Secretary  for  Heaidi  and  PHS, 
Reports  Clearance  Officer. 

[FR  Doc.  95-7308  Filed  3-23-95;  8:45  ami 
BILLING  CODE  41«0-»1-4f 


National  Toxicology  Program  (NTP) 
Public  Meeting  of  the  NTP  Board  of 
Scientific  Counseiors’  Ad  Hoc  Working 
Group  To  Review  the  Criteria  for 
Listing  Substances  In  the  Biennial 
Report  on  Carcinogens  (BRC) 

A  public  meeting  of  the  NTP  Board  of 
Scientific  Counselors’  ad  hoc  Wadring 
Group  to  Review  the  Criteria  for  Listing 
Substances  in  the  Biennial  R^iort  on 
Carcinogens  (BRC),  will  be  held  on 
April  24  k  25, 1995,  in  Washington,  DC 
The  meeting  will  be  held  at  the 
Washington  HiHon  and  Towers  Hotel. 
1919  Connecticut  Avenue  NW., 
beginning  at  9:00  ajn. 

The  purpose  of  the  meeting  is  to 
receive  public  comments  on  the  criteria 
for  listing  substances  in  the  BRC,  and  to 
review  and  make  recommendations  on 
the  criteria.  The  issues  to  be  addressed 
by  this  ad  hoc  group  are  (1)  The 
adequacy  of  existing  criteria  for  listing 
substances  in  future  Reports;  and  (2)  the 
incorporation  of  mechanistic  data  as 
part  of  the  criteria  for  listing  substances 
in  future  Reports  which  may  include  the 
consideration  of  sensitive  sub- 
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populations  as  well  as  procedures  to 
upgrade  or  downgrade  the  evaluation  of 
the  results  of  animal  bioassay  or 
epidemiology  studies. 

This  is  the  first  step  in  the  review  of 
the  criteria  and  the  entire  meeting  is 
open  to  the  public.  The  meeting  will 
begin  with  a  plenary  session  which  will 
provide  background  on  the  BRC  and  a 
public  conunent  session.  The  working 
group  will  then  break  into  three  groups, 
each  addressing  the  same  issues.  Break 
out  groups  will  meet  on  the  afternoon  of 
April  24  and  the  morning  of  April  25. 

The  final  session  will  be  a  plenary 
session  at  which  time  break-out  groups 
will  report  on  their  deliberations. 

Background — 

The  Biennial  Report  on  Carcinogens 
(BRC)  is  prepared  in  response  to  Section 
301(b)(4)  of  the  PHS  Act  which 
stipulates  that  the  Secretary  of  DHHS 
shall  publish  a  report  which  contains  a 
list  of  all  substances  (1)  which  either  are 
known  to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens:  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  U.S.  are  exposed.  A  background 
and  discussion  document  for  use  by  the 
ad  hoc  working  group  and  for  review 
and  comment  by  the  public,  is  available 
upon  request.  Copies  of  the  document 
can  be  obtained  by  contacting  Dr.  C.  W. 
Jameson  at  NIEHS,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709,  or  by 
FAX  to:  (919)-541-2242. 

Action — Request  for  Public  Input 
Public  input  concerning  the  criteria 
for  listing  a  substance  in  the  BRC  is 
important  to  the  review  process  and  is 
encouraged.  Written  comments  can  be 
submitted  to  Dr.  C.  W.  Jameson  at 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709,  or  by  Fax  to: 
(919)-541-2242.  To  be  considered  by 
the  ad  hoc  working  group  at  their  April 
24  &  25  deliberations,  written  comments 
must  be  received  by  April  12, 1995.  Oral 
comments  during  the  April  24  &  25 
public  meeting  should  1%  as  brief  as 
possible  and  will  be  limited  to  five 
minutes  to  permit  maximum 
participation.  Written  comments 
accompanying  the  oral  statements  are 
encouraged  and  should  be  received  by 
COB  April  12, 1995. 

Registration  for  the  Public  Meeting 

Although  registration  is  not  required, 
it  would  be  helpful  for  organizing  the 
time  available  to  hear  in  advance  from 
persons  who  plan  to  make  comments  or 
statements.  Please  contact  Dr.  C.W. 
Jameson  at  NIEHS,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709,  or  by 
Fax  to:  (919)-541-2242. 


Dated:  March  20. 1995. 

Kenneth  Olden, 

Director,  National  Toxicology  Program. 

[FR  Doc.  95-7230  Filed  3-23-95;  8:45  am] 
BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917:  FR-3778-N-29] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  William  A.  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TTDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  sections  2905  and  2906 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994,  P.L.  103-160 
(Pryor  Act  Amendment)  and  with  56  FR 
23789  (May  24, 1991)  end  section  501 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  other 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  Nntonal  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 


be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Etepartment  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Building  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encourag^  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  A.  Molster 
at  the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
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review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Raider,  the 
landholding  agency,  and  the  {KOf>erty  , 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Nobce  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  ^lould  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses;  Corps  of  Engineers; 
Cary  B.  Paterson,  Chief,  Base 
Realignment  and  Closure  Office. 
Directorate  of  Reel  Estate,  20 
Massachusetts  Ave.,  NW,  Rm.  4133, 
Washington,  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-hee  number). 

Dated;  March  16. 1995. 

Mark  Fabiani, 

Deputy  Assistant  Secretary  for  Operations. 

Title  V,  Federal  Sarpha  Prepcrty  Pregram 
Federal  Register  Report  far  03/2A/95 

Suitable/Available  Properties 
Buildings  (by  State) 

Utah 

6  Housing  Facilities 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074- 
Landboldiag  Agency.  OOE-BC 
Property  Nuaiber.  329510031 
Status:  Surplus 
Base  closure 
Number  of  Units:  6 

Comment:  5310-6136  sq.  ft.,  some  may  need 
rehab,  woodAnick,  concrete  frame,  incs. 
barracks— 4100119,  00121, 00141.  00143, 
00145,  00151 
12  Recreation  Facilities 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  64074- 
Locstion:  indude:  001S5,  00160  thru  00163, 
00627,  00694,  01008,  01110,  01111, 01113, 
01114 

Landholding  Agency:  COE-BC 
Property  Number;  329510032 
Status:  Surplus 
Base  closure 
Number  of  Units;  12 

Comment;  51-8960  sq.  ft.,  some  may  need 
rehab,  wood/brick,  concrete  frsune, 
includes  bowling  center,  rod  gun  clubs, 
riding  staMe,  dtange  house  wAunchroom 
14  Sheds/Shop  Facilities 
Tooele  Army  Depot 
Tooele  Ca  Tooele  UT  8407-4- 
Locatkar.  lachide:  00159, 00600. 00602, 
00608,  00611,  00612,  00613, 00619.00624, 
060eA.  0613C.  OeiaCftD,  0632A.  0632 
Landholding  Agency:  COE-BC 
Property  Number.  329510033 
Status:  Surplus 
Base  closure 
Number  of  Units:  14 

Comment:  00-375276  sq.  ft.,  some  may  need 
rehab,  wood/brick,  concrete  frame, 
inchides  storage,  maintenance  shops,  metal 
&  woodwork  shops 
2  Ceneral  Storehouses 
Tooele  Army  Depot 


Tooele  Co:  Tooele  UT  84074- 
Landholding  Agency:  COE-BC 
Property  Numbi»:  329510034 
Status;  Surplus 
Base  closure 
Number  of  Units:  2 

Comment:  4000-28260  sq.  ft.,  .some  may  need 
rehab,  wood/brick/concrete  frame, 
includes  ff(X)638, 0602A 
11  Utility  Buildings 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074- 
Location:  Include:  00586.  00597,  00606, 
00610, 00628,  00634.  00711,  02091, 0611A. 
0637E, 02092 

Landholding  Agency:  COE-BC 
Property  Number;  329510035 
Status;  Surplus 
Base  closure 
Number  of  Units:  11 

Comment;  21-13859  sq.  ft.,  some  may  need 
rehab,  wood/brick/concrete  bame, 
includes  heating  plants,  water  pumps, 
cable  house,  generator,  compn^sed  air 
bldg.,  misc.  plant  bldg. 

15  Miscellenaeous  Facilities 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074— 

Location:  Include:  00589,  00609, 00618. 
00629,  00799,  00800,  02002,  02003,  02011, 
02012,  02013, 02016,  02025,  02096,  0595A 
Landholding  Agency:  COE-BC 
Property  Number:  329510036 
Status:  Surplus 
Base  closure 
Number  of  Unks:  15 

Comment:  48-1874  sq.  B..  some  may  need 
rehab,  wood/brick/concrete  bame. 
mdudes  safe  houses,  sentry  stations, 
lunchroom,  gas  station,  salv.  A  snr.  Mdgs. 
Bldg.  00622 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074- 
Landholding  Agency:  COE-BC 
Property  Numben  329510037 
Status:  Surplus 
Base  closure 
Nund)er  of  Units;  1 
Comment.  1320  sq.  ft.,  wood,  brick  or 
concrete  frame,  includes  credit  union 
Bldg.  00103 
Tooele  Army  Depot 
Tooele  Cor.  Tooele  UT  84074— 

Landholding  Agency:  COE-BC 
Property  Number;  329510038 
Status:  Surplus 
Base  closure 
Number  of  Units:  1 
Comment:  1825  sq.  ft.,  wood,  brick  or 
concrete  frame,  includes  cfaapel 
29  Administration  Buildings 
Tooele  Army  Depot 
Tooele  Co;  Tooele  UT  84074- 
Location:  Inc.  00104, 00110, 00117,  00123, 
00125,  00153,  00588. 00590, 00601,  00605, 
00616,  00614,  00617, 00620. 00631,  006«). 
00691,  00715,  00752.  00753.  00801,  02020. 
00671,  00692,  063aA,  00585. 02010,  00672 
Landholding  Agfency:  COE-BC 
Property  Number:  329510039 
Status:  Surplus 
Base  closure 
Number  of  Units:  29 

Comment:  150-94243  sq.  ft.,  some  may  need 
rehab,  incs.  admin,  gea.  purpose,  ship  A 


recvg.,  gen.  instruct,  bldgs.,  applied  inst. 
bldgs.,  admin  bldgs,  w/other  types  of  uses 

146  Warehouses 
Tooele  Array  Depot 
Tooele  Co:  Tooele  UT  84074- 
Location:  Inc.  00576.  00621.  00640,  00641, 
00647, 00649  thru  00651. 00659  thru 
00661.  00667,  00670,  00677. 00687, 
0600AAB.  00657. 00669,  00697. 00630,  and 
12S  cont.  humidity  urhses. 

Landholding  Agency;  COE-K^ 

Property  Number:  329510040 
Status:  Surplus 
Base  closure 
Number  of  Units:  146 

Comment:  1134-90336  sq.  ft.,  some  may  need 
rehab,  metal,  brick  or  concrete  frame,  incs. 
general  purpose,  cont.  humidity  wh.se., 
vehicle  storage  facs. 

8  Vehicle  Repair  Facilities 
Tooele  Array  Depot 
Tooele  Co:  Tooele  UT  84074- 
Location:  Include;  00603, 00604. 00607, 
00615,  00637.  00639,  00612.  00619 
Landholding  Agency.  COE-BC 
Property  Number  329510041 
Status:  Surplus 
Base  ckisura 
Number  of  Units:  8 

Comment:  6825-194950  sq.  ft.,  some  may 
need  rehab,  brick  or  concrete  frame 

Unsuitable  Properties 

Buildings  (by  State) 

Utah 

4  Treatment  Facilities 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074— 

Location;  Include:  00710,  00712,  00716, 
0600C 

Landholdiug  Agency:  COE-BC 
Property  Number  329510029 
Status;  Surplus 
Base  closure 
Number  of  Units;  4 
Reason:  Other 

Comment;  Waste  &  water  treatment  facs. 

6  Buildings 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074- 
Location:  IiK:lude:  0631R,  0651R.  0657R, 
0667R.  0677R, 0687R 
Landholding  Agency:  CXDE-BC 
Property  Number  329510030 
Status;  Surplus 
Base  closure 
Number  of  Units:  6 
Reason:  Other 

Comment;  Detached  latrines 

[FR  Doc.  95-7130  Filed  3-23-93;  8:45  ami 


BILLING  C0D€  42ta-29-M 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  J  Notices 


15577 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application;  Preparation  of  an 
Environmental  Impact  Statement  on  a 
Permit  Application  to  incidentaliy  Take 
Stephens’  Kangaroo  Rats,  an 
Endangered  Species,  in  Riverside 
County,  CA 

AGENCY:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  under 
consideration  a  proposal  to  issue  a  30- 
year  permit  under  Section  10(a)  of  the 
Endangered  Species  Act  that  would 
authorize  incidental  taking  of  the 
endangered  Stephens’  kangaroo  rat 
{Dipodomys  stnphensi).  The  applicant 
for  this  incidental  take  permit  is  the 
Riverside  County  Habitat  Conservation 
Agency  (RCHCA).  The  application  was 
accompanied  by  a  proposed  Habitat 
Conservation  Plan  (HCP)  for  the 
Stephens’  kangaroo  rat.  In  response  to 
the  permit  application  and  the 
accompanying  proposal,  the  Service 
intends  to  proceed  with  the  process  of 
preparing  a  joint  Federal  Environmental 
Impact  Statement/State  Environmental 
Impact  Report  (EIS/EIR)  pursuant  to  the 
National  Environniental  Policy  Act 
(NEPA)  and  California  Environmental 
Quality  Act.  The  public  scoping  process 
for  the  EIS/EIR  was  formally  initiated 
with  the  publication  by  the  Service  of  a 
Notice  of  Intent  on  March  2, 1993  (58 
FR  12049).  To  update  public  knowledge 
related  to  the  2-year  time  extension  to 
the  scoping  period,  the  Service  has 
prepared  a  Draft  Scoping  Report, 
currently  available  for  review, 
summarizing  the  issues  identified  to 
date,  and  alternatives  that  will  be 
addressed  in  the  EIS/EIR.  This  notice 
describes  the  currently  proposed  action 
and  alternatives,  and  solicits  comments 
on  the  issues  and  alternatives  raised  in 
the  Draft  Scoping  Report. 

OATES:  Written  comments  related  to  the 
Draft  Scoping  Report,  scope  and  content 
of  the  EIS/EIR  will  be  accepted  by  the 
Service  at  the  address  below  until  April 
24,  1995. 

ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
joint  EIS/EIR  and  the  NEPA  process 
should  be  submitted  to  Mr.  Gail 
Kobetich,  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Written  comments  also  may  be 
sent  by  facsimile  to  (619)  431-9618. 

FOR  FURTHER  tNFORMATION  CONTACT:  Mr. 
Pete  Sorcn.sen.  Assistant  Field 


Supervisor,  Endangered  Species,  at  the 
above  Carlsbad  address,  telephone  (619) 
431-9440.  Persons  wishing  to  review 
background  materialmay  obtain  it  by 
contacting  the  RCHCA.  Documents  also 
will  be  available  for  public  inspection 
by  appointment  during  norma)  business 
hours  (8  am  to  5  pm,  Monday  through 
Thursday)  at  the  Riverside  County 
Habitat  Conservation,  Agency,  4080 
Lemon  Street,  12th.  Floor,  Riverside, 
California  92501,  The  RCHCA  may  be 
contacted  by  telephone  at  (909)  275- 
1100. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Stephens’  kangaroo  rat  was  listed 
under  the  Endangered  Species  Act  of 
1973,  as  amended,  as  an  endangered 
species,  effective  October  31, 1988  (53 
FR  38485).  Because  of  its  listing  as  an 
endangered  species,  the  Stephens’ 
kangaroo  rat  is  protected  by  the  Act’s 
prohibition  against  “take”,  that  is,  no 
one  may  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect  the  species,  or  attempt  to  engage 
in  such  conduct  (16  USC  1538).  The 
Service,  however,  may  issue  permits  to 
conduct  activities  involving  endangered 
species  under  certain  circumstances, 
including  carrying  out  scientific 
purposes,  enhancing  the  propagation  or 
survival  of  the  species,  or  incidentally 
taking  the  species  in  connection  with 
otherwise  lawful  activities. 

The  RCHCA  presently  has  a  short¬ 
term  10(a)  permit  from  the  Service  to 
incidentally  take  Stephens’  kangaroo 
rats  in  connection  with  various 
proposed  public  and  private  projects  in 
the  western  portion  of  Riverside  County. 
Under  the  program  established  through 
this  interim  permit,  Stephens’  kangaroo 
rat  habitat  in  public  and  private 
ownership  is  being  acquired  and 
managed  for  the  long-term  benefit  of  the 
species.  Acquisition  of  private  lands  is 
funded  in  part  from  mitigation  fees 
collected  by  the  RCHCA  as 
developments  proceed. 

As  intended  when  the  interim  permit 
was  issued  in  August  1990,  the  RCHCA 
is  applying  to  the  Serv-ice  for  a  30-year 
incidental  take  permit  for  the  same 
purposes.  The  area  covered  by  the 
proposed  30-year  permit  will  include 
much  of  the  historical  range  of  the 
Stephens’  kangaroo  rat  in  Riverside 
County.  The  procedures  for  the  RCHCA 
to  incidentally  take  Stephens’  kangaroo 
rats  under  the  proposed  30-year  permit 
will  be  evaluated  in  the  EIS/EIR. 

The  RCHCA ’s  preparation  of  the  long¬ 
term  HCP  has  been  on-going  since  the 
short-term  permit  was  authorized.  In 
March  1993  the  Service  and  the  RCHCA 


initiated  a  joint  scoping  process  for  the  • 
preparation  of  a  combined  EIS/EIR  in 
anticipation  of  the  Service  receiving  a 
permit  application  for  a  30-year  section 
10(a)  permit  for  incidental  take  of 
Stephens’  kangaroo  rats.  ’The  scoping 
process  was  initiated  in  accordance 
with  NEPA  to  solicit  comments  on 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIR.  Because  of  the  extended 
two-year  scoping  process,  the  Draft 
Scoping  Report  was  prepared  to  update 
public  knowledge  of  the  scoping 
process.  This  report  summarizes  the 
two-year  scoping  process,  identifies  the 
scoping  issues  raised  by  interested 
parties  at  public  meetings  and  in  written 
statements,  and  outlines  the  issues  and 
alternatives  that  will  be  addressed  in  the 
EIS/EIR. 

The  draft  .scoping  report  identifies  the 
following  list  of  10  alternatives  to 
address  the  Service’s  underlying 
purpose  in  evaluating  this  permit 
application,  including;  (1)  no  action;  (2) 
proposed  project/action,  as  defined  by 
the  revised  Draft  HCP  completed  by  the 
RCHCA  in  February  1995;  (3)  expanded 
proteclion  and  conservation  of 
Stephens’  kangaroo  rat  habitat;  (4)  a 
reserve  system  based  upon  existing 
public  lands  only;  (5)  an  alternative 
defined  by  the  July  1994  Draft  HCP;  (6) 
an  alternative  defined  by  a  modified 
version  of  the  July  1994  Draft  HCP  with 
an  expanded  plan  area;  (7)  an 
alternative  defined  by  the  November 
1993  Draft  HCP;  (8)  continuation  of  the 
Short-term  HCP;  (9)  a  multiple  species 
alternative;  and  (10)  a  “Habitat 
Transaction  Method”  alternative, 
establishing  a  market-based 
conservation  strategy.  In  addition, 
conceptual  alternatives  discussed  in  the 
first  pha.se  of  scoping  in  1993  will  be 
summarized. 

Although  the  RCHCA  will  prepare  the 
draft  EIS,  the  Service  will  be  responsible 
for  its  content  and  scope.  In  addition, 
the  RCHCA  will  act  as  the  lead  agency 
for  the  preparation  of  the  EIR. 

The  comment  period  will  provide  an 
opportunity  to  address  the  potential 
effects  of  these  alternatives  and  to 
propose  others.  The  Draft  Scoping 
Report  is  available  on  request  (See 
ADDRESSES  above).  Interested  persons  . 
are  encouraged  to  comment  on  the 
issues  and  alternatives  that  should  be 
addressed  in  the  joint  EIS/EIR. 

IPreparation  of  an  Environmental  Impact 
Statement  on  a  Permit  Application  to 
Incidentally  Take  Stqjhens’  Kangaroo  Rats, 
an  Endangered  Species,  in  Riverside  County, 
California.) 
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Dated;  March  20, 1995. 

H.  Dale  Hall. 

Acting  Deputy  Regional  Director,  Region  1. 
Portland,  Oregon. 

[FR  Doc.  95-7513  Filed  3-23-95;  8:45  am] 
BILLING  CODE  4310-aS-P 


Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  22,  Blue  Hill  Estates 
Subdivision,  Travis  County,  TX 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  Wajme  Bell  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
munber  PRT-799946.  The  requested 
permit,  which  is  for  a  period  of  2  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
{Dendroica  chrysopcaia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  at  6500  Distant  View,  Blue 
Hills  Estates  Subdivision,  Travis 
Coimty,  Texas. 

The  ^rvice  has  prepared  the 
Environmental  Assessment/Habitat 
Omservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  mdde  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  by  no  later  than  April  24, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
1077  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 

Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the 
Ecological  Services  Field  Office,  Austin, 
Texas.  Written  data  or  comments 


concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Te^s  (see  ADDRESSES 
above).  Please  refer  to  permit  number 
PRT-799946  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  “taking”  of 
endangered  species  such  as  the  golden¬ 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Wayne  Bell  plans  to  construct  a 
single-family  residence  on  Lot  22,  Blue 
Hills  Estates,  or  addressed  6500  Distant 
View,  Austin,  Travis  Coimty,  Texas. 
This  action  will  eliminate  less  than  one 
half  acre  of  land  and  indirectly  impact 
less  than  one  additional  acres  of  golden¬ 
cheeked  warbler  habitat  per  residence. 
The  applicant  proposes  to  compensate 
for  this  incidental  take  of  golden¬ 
cheeked  warbler  habitat'by  placing 
$1,500  into  the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 

James  A.  Yoimg, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 

(FR  Doc.  95-7314  Filed  3-23-95;  8:45  am) 
BILUNQ  CODE  4510-5S-M 


Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  4  or  8402  Critter 
Canyon,  Critter  Canyon  Subdivision, 
Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Rex  B,  Rivers  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT— 799945.  The  requested 
permit,  which  is  for  a  period  of  5  years. 


would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  on  8402  Critter  Canyon, 

Critter  Canyon  Subdivision,  Travis 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  by  no  later  than  April  24, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnson,  Ecological  Services  Field 
Office,  10711  Burnet  Road,  Austin, 

Texas  78758  (512/790-0063). 

Dociunents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  am  to  4:30  pm)  at 
the  Ecological  Services  Field  Office, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Acting  Field  Supervisor,  Ecological 
Services  Field  Office,  Austin,  Texas  (see 
ADDRESS  above).  Please  refer  to  permit 
number  PRT-799945  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  “taking”  of 
endangered  species  such  as  the  golden¬ 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Rex  B.  Rivers  plans  to  construct  a 
single-family  residence  on  Lot  4,  Critter 
Canyon  Subdivision,  or  addressed  8402 
Critter  Canyon,  Travis  County,  Texas. 
This  action  will  eliminate  less  than  one 
half  acre  of  land  and  indirectly  impact 
less  than  one  additional  acres  of  golden¬ 
cheeked  warbler  habitat  per  residence. 
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The  applicant  proposes  to  compensate 
for  this  incidental  take  of  golden¬ 
cheeked  warbler  habitat  by  placing 
$1,500  into  the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  not  developing 
the  subject  property  with  federally 
listed  species  present  was  not 
economically  feasible. 

James  A.  Young, 

Acting  Pegional  Director,  Region  2. 
Alhnqiienjue,  New  Mexico. 

IFR  Doc.  95-7315  Filed  .3-23-95;  8:4,5  am] 
BILLING  CODE  4510-6S-M 


Bureau  of  Land  Management 
[CA-060-05-71 22-09-6606] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  Proposed  Gold  Mining/Processing 
Operation 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  Section  102{2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  an  environmental  impact 
statement  (EIS)  by  a  third  party 
contractor  on  the  impacts  of  a  proposed 
gold  mining/processing  operation 
known  as  the  Imperial  Project,  which 
would  be  located  on  public  lands  in 
Imperial  County  in  southern  California. 
Comments  are  being  requested  to  help 
identify  significant  issues  or  concerns 
related  to  the  proposed  action,  to 
determine  the  scope  of  the  issues 
(including  alternatives)  that  need  to  be 
analyzed,  and  to  eliminate  from  detailed 
study  those  issues  that  are  not 
significant.  Supporting  documentation 
should  be  included  with  comments 
recommending  that  the  EIS  address 
specific  environmental  issues. 

DATES:  For  Scoping  Meetings  and 
Comments:  Public  scoping  meetings 
will  be  held  on  the  following  dates:  7 
pm  PST,  Monday,  April  17, 1995,  at  the 
El  Centro  Community  Center.  375  South 
First  Street,  El  Centro,  California  92243; 
7  pm  MST,  Tuesday,  April  18, 1995,  at 
the  Best  Western  Yuma  Inn  Suites,  Palm 
Canyon  Room,  1450  Castle  Dome 
Avenue,  Yuma,  Arizona  85365.  Written 
comments  must  be  filed  no  later  than 
Friday,  April  21, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Area  Manager,  Bureau 


of  Land  Management,  El  Centro 
Resource  Area,  1661  South  Fourth 
Street,  El  Centro,  California  92243, 
ATTN:  Environmental  Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Zale  (619)  337-4400 
SUPPLEMENTARY  INFORMATION:  Chemgold, 
Inc.,  a  wholly-owned  subsidiary  of 
Glamis  Gold,  Inc.,  submitted  a  Plan  of 
Operation  to  the  BLM’s  El  Centro 
Resource  Area  office  for  the  proposed 
Imperial  Project  in  December,  1994.  The 
project  would  be  located  on  unpatented 
lode  claims  south  of  the  Chocolate 
Mountains,  approximately  45  miles 
northeast  of  El  Centro,  California  and  20 
miles  northwest  of  Yuma,  Arizona,  on 
land  administered  by  the  BLM.  The 
project  would  include  mining,  waste 
rock  and  heap  leach  facilities, 
miscellaneous  roads  and  buildings,  and 
reclamation  of  disturbed  lands.  The 
project  would  consist  of  up  to  three  (3) 
open  pits,  four  (4)  waste  rock  stockpiles, 
one  (1)  heap  leach  facility,  one  (1)  water 
well  field  and  pipeline,  one  (1)  power 
substation  and  power  line,  and  one  (1) 
processing  facility,  and  would  operate 
for  approximately  twenty  (20)  years.  Up 
to  120,000  tons  of  ore  and  waste  rock 
would  be  mined  per  day.  Processing  and 
reclamation  activities  would  be 
expected  to  continue  for  up  to  five  (5) 
years  after  cessation  of  mining.  If 
approved,  approximately  1,600  acres  of 
land  would  be  disturbed  and  later 
reclaimed  as  the  result  of  this  project. 

A  tentative  project  schedule  is  as  follows: 
Begin  Public  Comment/Scoping  Period — 
March  1995 

Hold  Public  Scoping  Meetings — April  1995 
File  Draft  EIS — October  1995 
Hold  Public  Meetings  on  Draft  ELS — 
November  1995 
File  Final  EIS — January  1996 
File  Record  of  Decision — March  1996 
Begin  Project  Construction — July  1996 

Dated:  March  15, 1995. 

G.  Ben  Koski, 

Area  Manager. 

[FR  Doc.  95-6862  Filed  3-23-95;  8:45  ami 

BILLING  CODE  4310-4<M> 


[USFS,  R-6,  595053;  GP5-<)88;  OR-50345 
(WASH)] 

Order  Providing  for  Opening  of  Land; 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  480 
acres  of  land  to  surface  entry,  mining, 
mineral  leasing  and  geothermal,  subject 
to  the  laws,  rules,  and  regulations 
applicable  to  National  Forest  System 


lands.  The  land  has  been  eliminated 
from  a  Forest  Service  exchange 
proposal. 

EFFECTIVE  DATE:  April  28,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208,  50.3-952-6170. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
General  Exchange  Act  of  March  20.  1922 
(16  U.S.C.  485,  486),  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716),  and  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20. 
1988  (43  U.S.C.  751),  the  following 
described  F’ederal  land  has  been 
eliminated  from  the  initial  exchange 
proposal  between  the  Mt.  Baker- 
Snoqualmie  National  Forest,  and 
Weyerhaeuser  Company,  Tacoma, 
Washington: 

Willamette  Meridian 

T.  13N..  R.  4E.. 

,S(!c.  10,  NV2  and  SW’A. 

The  area  (lescril)ed  contains  480  ac  res  in 
Lewis  County. 

At  8:30  a.m.,  on  April  28,  1995,  the 
land  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  existing  applications  received  at  or 
prior  to  8:30  a.m.,  on  April  28, 1995, 
will  be  considered  as  simultaneously 
filed  at  that  time.  Those  received 
thereafter  will  be  considered  in  the 
order  of  filing. 

At  8:30  a.m.,  on  April  28, 1995,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  posse.ssion  under  30 

U. S.C.  Sec.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  April  28, 1995,  the 
land  will  be  opened  to  applications  and 
offers  under  the  mineral  leasing  laws 
and  the  Cieothermal  Steam  Act. 

Dated:  March  15. 1995. 

Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Realty  and  Rtxords 
Services. 

IFR  Doc.  95-7160  Filed  3-23-95;  8:45  aiu| 
BILLING  CODE  4310-33-P 
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[MT-940-05-473(M)21 

Land  Resource  Management 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  OfTice.  Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  land  are  scheduled 
to  be  officially  filed  in  tlie  Montana 
State  Office.  Billings.  Montana,  thirty 
(:U))  days  from  the  date  of  this 
publication. 

Fifth  Principal  Meridian.  North  Dakota 
T.  145N.,  R.  102  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  adjusted 
original  meanders  of  the  former  right 
and  left  banks  of  the  Little  Missouri 
River,  and  the  subdivision  of  section  26 
and  the  survey  of  the  meanders  of  the 
present  right  and  left  banks  and  certain 
median  lines  of  the  Little  Missouri  River 
and  certain  division  of  accretion  lines, 
in  Township  145  North,  Range  102 
West,  Fifth  Principal  Meridian,  North 
Dakota,  was  accepted  February  9, 1995. 

T.  146N..R.  102  W. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines  and  the  adjusted 
original  meanders  of  the  former  right 
bank  Of  the  Little  Missouri  River,  and 
the  subdivision  of  section  26  and  the 
survey  of  the  meanders  of  the  present 
right  and  left  banks  and  certain  median 
lines  of  the  Little  Missouri  River  and 
certain  division  of  accretion  lines  in 
Township  146  North,  Range  102  West. 
Fifth  Principal  Meridian,  North  Dakota 
was  accept^  February  9, 1995. 

The  above-mention^  surveys  were 
executed  at  the  request  of  Conoco  Inc. 
and  Meridian  Oil  Inc.  to  fix  division  of 
accretion  lines  and  to  apportion  the  bed 
of  the  Little  Missouri  River. 

The  triplicate  original  of  the 
preceding  described  plats  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  these  surveys,  as 
shown  on  these  plats,  is  received  prior 
to  the  date  of  the  official  filings,  the 
filings  will  be  stayed  pending 
consideration  of  the  protest.  These 
particular  plats  will  not  be  officially 
filed  until  the  day  after  all  protests  have 
been  accepted  or  dismissed  and  become 
final,  or  appeals  from  the  dismissal 
affirmed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street.  P.O.  Box  36800.  Billings. 
Montana  59107-6800. 


Dated;  March  15.  1995. 

Larry  E.  Hamiitoa, 

Slate  Director. 

IFR  Doc.  95-7276  Filed  3-23-95;  8:45  am) 
BILLING  COOE  431A-OM-P 


[NV-930-1430-01;  N593511 

Realty  Actions;  Sales,  Leases;  etc.: 
Nevada 

ACTION:  FLPMA  Section  302  Lease 
Application. 


SUMMARY:  Notice  of  Realty  Action  is 
hereby  given  indicating  the  availability 
of  a  parcel  of  public  land  for  non-federal 
use  through  lease  shall  be  issued.  This 
lease  would  authorize  a  cemetery  site  on 
public  lands  administered  by  the 
Bureau  of  Land  Management, 
Winnemucca  District  Office.  An 
application  for  lease  will  be  considered 
and  negotiation  for  lease  will  be  on  a 
non-competitive  basis.  The  realty  action 
is  being  considered  under  the  authority 
of  the  provisions  of  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  October  21, 1976. 

The  parcel  is  located  in  Humboldt 
County  approximately  five  miles  south 
of  McDermitt,  Nevada,  on  the  following 
public  lands; 

Mount  Diablo  Meridian,  Nevada, 

T.  47  N.,  R.  38  E.,  Section  25;  S’/iNV^-SE’A 
NW'ANW'A,  SVzSEV^NW'ANWV*.  NV^ 
NV^NE’ASW’ANW’A,  containing  10 
acres. 

No  other  disposals  for  lease  on  the  subject 
lands  will  be  accepted  due  to  the  lack  of 
competitive  interest  in  the  lands. 

The  proposal  would  be  authorized  by  a 
lease  for  a  term  of  20  years.  The  lease  could 
be  renewed  for  a  like  period  at  the  discretion 
of  the  Authorized  Officer. 

The  parcel  has  not  been  appuaised  at  this 
time,  so  no  rental  determination  is  available. 
The  rent  will  not  be  less  than  the  appraised 
fair  market  value  as  determined  by  the 
Bureau  of  Land  Management. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  705  East  Fourth  Street, 
Winnemucca,  Nevada  89445.  In  absence 
of  adverse  comments,  an  application  for 
the  proposed  use  will  be  processed  in 
accordance  with  proper  application 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Valentine.  Bureau  of  Land 
Management.  70S  E.  4th  Street. 
Winnemucca,  Nevada  89445,  (702)  623- 
1500. 


Dated:  March  10.  1995. 

Ron  Wenker, 

District  Manager,  Winnemucat. 

[FR  Doc.  95-7277  Filed  3-23-95;  8;45  am! 
BILLING  COOE  4310-HC-P 


[NV-030-05-1610-CK)J 

Notice  of  Intent  to  Consider  Amending 
the  Walker  Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  consider 
amending  the  Walker  Resource 
Management  Plan,  prepare  an 
environmental  assessment  and  invite 
public  participation. 

SUMMARY:  The  Carson  City  District  of  the 
Bureau  of  Land  Management  is 
considering  amending  the  Walker 
Resource  Management  Plan  to  address 
management  of  pinyon-juniper 
woodlands  and  off-highway  vehicles 
(OHVs).  The  proposed  amendment 
would  cover  public  lands  in  the  Pine 
Nut  Mountains  of  Carson  City,  and  Lyon 
and  Douglas  Counties,  Nevada. 

DATES  AND  ADDRESSES:  Written 
comments  on  the  proposed  amendment 
and  environmental  assessment  are 
welcomed  until  April  28, 1995.  They 
should  be  sent  to  David  LoomLs,  U.S. 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  Carson  City,  NV  89706. 
Please  call  Mr.  Loomis  at  702  885-6149 
for  further  information. 

SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
management  of  pinyon-juniper 
woodlands  and  the  management  of  off- 
highway  vehicles  in  the  Pine  Nut 
Mountains  of  western  Nevada.  This  plan 
amendment  would  address  the 
expansion  of  pinyon-juniper  woodlands 
and  the  rapid  increase  in  population 
growth  and  OHV  recreation  in  the  Pine 
Nut  Mountains. 

The  current  patterns  of  vegetation  in 
the  Pine  Nut  Mountains  have  resulted 
from  logging  in  the  late  1800s,  followed 
by  a  period  of  historic  grazing  by 
livestock.  Then  a  long  period  of  fire 
suppression  limited  the  natural  role  of 
wildfires  in  the  Pine  Nut  Mountains 
ecosystem.  This  reduced  nalujal 
diversity  in  vegetation  patterns  and 
favored  the  spread  of  pinyon-juniper 
woodland.  Fire  suppression  activities 
have  contributed  to  an  accumulation  of 
fire  hazard  fuels  that  have  caused  a 
trend  towards  lai^ge,  expensive,  and 
destructive  wildfires  such  as  the 
Holbrook  Junction  fire  of  1994. 

Some  of  the  pinyon-juniper 
management  methods  to  be  considered 
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in  the  proposed  plan  amendment 
include  removal  of  trees  by  opening 
wood  cutting  areas  and  changes  in  fire 
management  strategies,  including 
prescribed  fires. 

Another  issue  to  be  addressed  is  the 
management  of  off  highway  vehicle 
(OHV)  recreation  in  the  Pine  Nut 
Mountains.  The  region  has  experienced 
a  rapid  population  growth  and  increase 
in  OHV  use.  The  current  designations 
are  over  ten  years  old  and  have  been 
difficult  to  manage.  Conflicts  with 
property  owners,  wildlife  and 
watershed  protection  have  increased. 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Bureau  of  Land  Management  office 
in  Carson  City  between  7:30  a.m.  and 
5:00  p.m.  Monday  through  Friday. 

Dated  this  10th  day  of  March,  1995. 

John  Singlaub, 

District  Manager,  Carson  City  District. 

IFR  Doc.  95-7220  Filed  3-23-95;  8:45  am| 

BILLING  CODE  4310-HC-M 


National  Park  Service 

Agenda  For  the  April  6, 1995  Meeting 
of  the  Advisory  Commission  For  the 
San  Francisco  Maritime  National 
Historical  Park  Public  Meeting  Fort 
Mason,  Building  F  (Firehouse)  7:00 
pm— 10:00  pm 

7:00  PM  Welcome — Neil  Chaitin, 
Chairman 

Opening  Remarks — Neil  Chaitin, 
Chairman,  William  Thomas, 
Superintendent 
Old  Business 
Approval  of  Minutes 
7:15  PM— Orientation  to  Park 
Departments 

Education,  John  Cunnane, 
Supervisory  Park  Ranger 
Revell  Carr,  Interpretive  Specialist 
Nancy  Martling,  Director, 
Environmental  Living  Program 
Exhibits,  Richard  Everett,  Curator  of 
Exhibits 

7:45  PM — Update — Museum 
Accreditation  San  Francisco 
Maritime  National  Historical  Park 
Marc  Hayman — Chief,  Interpretation 
and  Resource  Management 
7:55  PM — Update — General 
Management  Plan 

William  G.  Thomas,  Superintendent 
8:10  PM — Advisory  Commission 
Committee  Reports  Committee^ 
Chairmen 
8:30  PM— BREAK 
8:45  PM — Discussion — Proposal  to 
construct  a  multi-use  building  on 
the  Hyde  Street  Pier 
Michael  Bell,  Project  Manager 
9:05  PM — Public  question  ana 
comments 


9:45  PM — Agenda  Item.s/Date  for  next 
meeting 

10:00  Pm — Adjournment 
Dated:  March  10, 1995. 

Patricia  L.  Newbacher, 

Hegional  Director,  Western  Region. 

IFR  Doc.  95-7221  Filed  3-23-95;  8:45  am) 
BILLING  CODE  4d10-70-P 


Bureau  of  Reclamation 
(INT-FES-95-8] 

Operation  of  Glen  Canyon  Dam, 
Colorado  River  Storage  Project, 

Arizona 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 
environmental  impact  statement. 

SUMMARY:  In  response  to  a  July  27, 1989, 
directive  from  the  Secretary  of  the 
Interior  and  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  in  accordance  with  the 
Grand  Canyon  Protection  Act  of  1992, 
the  Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  final 
environmental  impact  statement  (FEIS) 
on  the  operation  of  Glen  Canyon  Dam, 
Colorado  River  Storage  Project  in 
Arizona.  The  FEIS  evaluates  nine 
alternatives,  including  no  action,  and 
analyzes  their  impacts  on  downstream 
environmental  and  cultural  resources 
and  Native  American  interests  in  Glen 
and  Grand  Canyons. 

ADDRESSES:  Copies  of  the  FEIS  may  be 
obtained  from  Mr.  Gordon  S.  Lind, 
Colorado  River  Studies  Office,  Bureau  of 
Reclamation,  Attention:  UC-150(),  125 
South  State  Street,  Room  6107,  Salt 
Lake  City  UT  84138-1102;  telephone: 
(801) 524-5479. 

Copies  of  the  FEIS  are  available  for 
inspection  at  the  address  above  and  also 
at  the  following  locations: 

•  Office  of  the  Commi.ssioner,  Bureau 
of  Reclamation,  Room  7612, 1849  C 
Street,  NW,  Washington  DC  20240 

•  Denver  Office,  Bureau  of 
Reclamation,  Library,  Room  167, 
Building  67,  Denver  Federal  Center, 
Denver  CO  80225 

•  Upper  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library,  Room 
7101, 125  South  State  Street,  Salt  Lake 
City  UT  84147 

•  Center  for  Environmental  Studies, 
Arizona  State  University,  905  South 
Mill  Avenue,  Tempe  AZ  85287-3211 

•  Glen  Canyon  Environmental 
Studies  Group,  Security  Bank  Building, 
121  East  Birch,  Room  307,  Flagstaff  AZ 
86002 


Libraries: 

Arizona  . 

Arizona  Department  of  Water  Resources 
Library,  Phoenix 

Arizona  State  Library,  Department  ol 
Library,  Archives  and  Public  Records 
Phoenix 

Arizona  State  Regional  Library  for  tbe 
Blind  and  Physically  Handicapped, 
Phoenix 

Arizona  State  University,  Noble  Sciem.e 
and  Engineering  Library,  Tempe 
Arizona  State  University,  Hayden 
Library,  Tempe 

Flagstaff  City-Coconino  County  Public 
Library,  Flagstaff 

Grand  Canyon  Community  Library, 

Grand  Canyon 

Maricopa  County  Library,  Phoenix 
Mesa  Public  Library,  Mesa 
Mohave  County  Library/Kingman  Public 
Library,  Kingman 

Northern  Arizona  University,  Cline 
Library,  Flagstaff 
Page  Public  Library,  Page 
Phoenix  City  Library,  Phoenix 
Scottsdale  Public  Library,  Scottsdale 
Tempe  Public  Library,  Tempe 
Tucson  Public  Library,  Tucson 
University  of  Arizona  Library,  Tucson 

California 

California  State  Library,  Sacramento 
California  State  University,  Hayward 
Library,  Hayward 

California  State  University,  University 
Library,  Los  Angeles 
Colorado  River  Board  of  California 
Library,  Glendale 
Environmental  Protection  Agency, 
Region  IX  Library,  San  Francisco 
Los  Angeles  Public  Library,  Los  Angeles 
Los  Angeles  Public  Library,  Water  and 
Power  Section,  Los  Angeles 
San  Francisco  Public  Library,  San 
Francisco 

Stanford  University  Libraries,  Stanford 
University  of  California,  General 
Library,  Berkeley 

University  of  California,  University 
Research  Library,  Los  Angeles 
University  of  California,  Shields 
Library,  Davis 

University  of  Southern  California, 
Doheny  Memorial  Library,  Los 
Angeles 

Colorado 

Colorado  State  University  Libraries,  Fort 
Collins 

Denver  Central  Library,  Denver 
University  of  Colorado  at  Boulder. 

Norlin  Library,  Boulder 
University  of  Denver,  Penrose  Library. 
Denver 

U.S.  Air  Force  Academy,  Academy- 
Library,  Colorado  Springs 

Nevada 

Boulder  City  Library,  Boulder  City 
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Clark  County  Library  District,  Las  Vegas 
Nevada  State  Library,  Carson  City 
University  of  Nevada,  Reno  Library, 

Reno 

University  of  Nevada  at  Las  Vegas, 
fames  Dickinson  Library,  Las  Vegas 

New  Mexico 

Albuquerque  Public  Library, 

Albuquerque 

New  Mexico  State  Library,  Santa  Fe 
New  Mexico  State  University,  Las 
Cruces 

University  of  New  Mexico,  Albuquerque 
Utah  I 

Brigham  Young  University,  Harold  B. 

Lee  Library,  Provo 

Cedar  City  Public  Library,  Cedar  City 
Kanab  City  Library,  Kanab 
Moab  Public  Library,  Moab 
Salt  Lake  CSty  Public  Library,  Salt  Lake 
City 

Salt  Lake  County  Library  System,  Salt 
Lake  City 

Southern  Utah  State  University  Library, 
Cedar  City 

University  of  Utah,  Marriott  Library. 

Salt  Lake  City 

Utah  State  University,  Merrill  Library. 
Logan 

Utah  State  Library,  Salt  Lake  City 
Washington  County  Library,  St.  George 
Weber  State  University,  Stewart  Library, 
Ogden 

Wyoming 

Laramie  County  Library  System. 
Cheyenne 

Rock  Springs  Public  Library,  Rock 
Springs 

University  of  Wyoming.  Coe  Library, 
Laramie 

Wyoming^ State  Library.  Cheyenne 
Washington,  DC 

Di.strict  of  Columbia  Public  Library 
Library  of  Congress 

Natural  Resources  Library,  Department 
■  of  the  interior 

Other  States  —  any  U.S.  Government 
Regional  Depository  Library 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  S.  Lind,  Colorado  River  Studies 
Office,  Bureau  of  Reclamation,  125 
South  State  Street,  Room  6107,  Salt 
Lake  City  UT  84138-1102;  telephone: 
(801) 524-5479. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  called  for  a 
reevaluation  of  dam  operations  to 
determine  specific  options  that  could  be 
implemented,  consistent  with  law,  to 
minimize  adverse  impacts  on  the 
downstream  environmental  and  cultural 
resources  and  Native  American  interests 
in  Glen  and  Grand  Canyons. 

In  accordance  with  the  National 
Environmental  Policy  Act  and  the 


Grand  Canyon  Protection  Act  of  1992, 
Reclamation  has  prepared  the  FEIS  in 
cooperation  with  other  Interior 
agencies — Bureau  of  Indian  Affairs,  U.S, 
Fish  and  Wildlife  Service  (FWS),  and 
National  Park  Service.  Other 
cooperating  agetu:ies  are  the  Department 
of  Energy’s  Western  Area  Power 
Administration,  Arizona  Game  and  Fish 
Department,  Hopi  Tribe,  Hualapai  Tribe, 
Navajo  Nation,  San  Juan  Southern 
Paiute  Tribe,  Southern  Paiute 
Consortium,  and  Zuni  Pueblo. 

The  FEIS  presents  analyses  of  the 
impacts  of  nine  alternatives  for 
operating  Glen  Canyon  Dam.  Three 
alternatives  would  provide  steady  flows 
and  six,  including  no  action,  would 
provide  various  levels  of  fluctuating 
flows.  Additional  measures  have  been 
combined  with  the  alternative 
operations,  where  appropriate,  either  to 
mitigate  adverse  impacts  of  the 
alternative  or  to  enhance  resources.  The 
preferred  alternative  is  the  Modified 
Low  Fluctuating  Flow  Alternative. 

As  the  result  of  comments  on  both  the 
draft  EIS  (DEIS)  and  draft  biological 
opinion,  discussions  with  FWS,  and 
with  the  broad  support  of  the 
cooperating  agencies,  the  preferred 
alternative  described  in  the  DEIS  was 
modified  in  the  FEIS.  This  modification 
includes  increasing  the  maximum  flow 
from  20,000  to  25,000  cubic  feet  per 
second  (cfs)  and  increasing  the  up  ramp 
rate  from  2,500  to  4,000  cfs  pet  hour. 

The  endangered  fish  research  flows 
described  in  the  DEIS  were  moved  from 
the  preferred  alternative  to  a 
scientifically  based  position  within  the 
Adaptive  Management  Program.  This 
modification  was  made  because 
Reclamation  believes  that  the  potential 
effects  of  steady  flows  should  be  further 
studied  before  implementation  to 
evaluate  uncertainties  concerning  the 
interactions  between  native  and  non¬ 
native  fish. 

In  addition.  Reclamation  will  request, 
through  the  Federal  appropriations 
process,  accelerated  implementation  of 
selective  withdrawal  at  Glen  Canyon 
Dam  since  temperature  modification  has 
been  determined  to  be  the  most  critical 
factor  affecting  the  recovery  of 
endangered  fish  in  Glen  and  Grand 
Canyons. 

Dated:  March  21. 1995. 

Willie  R.  TayW. 

Director,  C^ice  of  Environmental  Policy  and 
Compliance. 

IFR  Doc.  95-7291  Filed  3-23-95: 8:45  am] 
BILLING  CODE  4310-94-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  U.S.  Agency  for  International 
Development  (USAID)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Records 
Management  Officer.  Mary  Ann  Ball, 
(202)  736-4743,  M/AS/ISS,  Room  930B, 
N.S.,  Washington,  DC  20523. 

Dated  Submitted:  March  8,  1995. 
Submitting  Agency:  U.S.  Agency  for 
International  Development. 

OMB  Number:  OMB  0412-001 1 . 

Form  Number:  USAID  1010-2 
Type  of  Submission:  Reinstatement. 

Title:  Application  for  Assistance- 
American  Schools  and  Hospitals 
Aboard. 

Purpose:  USAID  finances  grant 
assistance  to  U.S.  founders  or 
sponsors  who  apply  for  grant 
assistance  from  ASHA  on  behalf  of 
their  institutions  overseas.  ASHA  is  a 
competitive  grants  program.  The 
office  of  ASHA  is  charged  with 
judging  which  applicants  may  be 
eligible  for  consideration  and  receive 
what  amounts  of  funding  for  what 
purposes.  To  aid  in  such 
determination,  the  Office  of  ASH.\ 
has  established  guidelines  as  the  basis 
for  deciding  upon  the  eligibility  of  the 
applicants  and  the  resolution  on 
animal  grant  awards.  These  guidelines 
are  published  in  the  Federal  Register, 
Doc.  79-36221. 

Annual  Reporting  Burden:  Respondents 
85;  average  hrs  per  response;  12; 
annual  burden  hours;  1,020 
Reviewer:  Jeffrey  Hill  (202)  395-7340. 
Office  of  Management  and  Budget. 
Room  3201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  March  5. 1995. 

Genease  E.  Pettigrew. 

Bureau  of  Management.  Ofpee  of 
Administrative  Service.  Information  Support 
Ser\’ices  Division. 

IFR  Doc.  95-7279  Filed  3-23-95;  8:45  ainl 
BILLING  CODE  6116-«1-M 
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INSTITUTE  OF  AME1«CAMIMDIftN  AMD 
ALASKA  NATIVE  CULTURE  AND  ARTS 
DEVELOPMENT 

Request  Tor  Nomination  to  the  Board 
of  Trustees 

AGENCY:  Institute  of  American  Indian 
and  Alaska  Native  Culture  and  Arts 
Development  (aka  Institute  of  American 
Indian  Arts). 

ACTION:  Request  for  nomination. 


SUMMARY:  The  Board  directs  the 
Administration  of  the  institute  of 
American  Indian  and  Alaska  Native 
Culture  and  Arts  Development, 
including  soliciting,  accepting,  and 
disposing'of  gifts,  bequests,  and  other 
properties  for  the  benefit  of  the  Institute. 
The  Institute,  established  under  Public 
Law  99-498  (20U.S.C.  4111  et  seg,), 
provides  scholarly  study  of  and 
instruction  in  Indian  art  and  culture, 
and  establishes  programs  which 
culminate  in  the  awarding  of  degrees  in 
the  various  fields  of  Indian  art  and 
culture. 

The  Board  consists  of  thirteen 
members  appointed  by  the  President  of 
the  United  States,  by  and  with  the 
consent  of  the  U.S.  Senate,  who  are 
American  Indians  or  persons 
knowledgeable  in  the  field  of  Indian  art 
and  culture.  This  notice  requests 
nomination  to  fill  one  appointment  on 
the  Board  of  Trustees. 

DATES:  Nominations  will  he  accepted 
until  April  24, 1995. 

ADDRESSES:  Nominations  may  he  sentio 
the  Chairman,  Board  of  Trustees, 
Institute  of  American  Indian  Arts,  Post 
Office  Box  20007,  Santa  Fe,  New 
Mexico  87504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Blankenship,  Chairman  of  the 
Board  of  Trustees,  Institute  of  American 
Indian  Arts,  Post  Office  Box  20007, 

Santa  Fe,  New  Mexico  87504. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  99-498  f20  U.S.C.  4412(a:)(27(b), 
requires  the  President  to  publish  in  the 
Federal  Register  an  announcement 
regarding  nominations  of  the 
Presidentially  appointed  members  of  the 
Board  of  Trustees  of  the  Institute.  On 
February  22, 1991  (56  FR  8099, 

February  26, 1991),  the  President 
delegated  to  the  Chairman  of  the  Board 
of  Trustees  the  re^onsibrlity  to  pidikish 
an  announcement  regarding  these 
nominations  in  the  Federal  Register.  All 
nominations  submitted  will  be  forward 
to  the  Presidenf  iorioonsidecstion. 


Dated;  March  tlB,  T99S. 

Kennelfa  Blankenship, 

Chairman.  Board  of  Trustees.  Ingthnte  df 
American  Indian  and  Alaska  Culture  and 
Arts  Development. 

(FR  Doc.  95-7328  Filed  3-23-95;  «:45  ami 
BILLING  CODE  432IM)1  4M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A8-420 ^(Sub-No.  IK}] 

Chaparrdl  RaHroad  Company,  Inc. — 
Abandonment  Exemptiofl — in  Lamar, 
HunL  Delta,  Fannin,  CoUm  and  Dallas 
Counties,  TX 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  40505,  the 
Commission  exempts  bom  the  prior 
approval  requirements  of  49  U.S.C. 
10903-^4  the  abandonmertt  by 
Chaparral  Raihoad  Company,  Inc.  of  rail 
common  carrier  operations  tTver 
approximately  '96.5-miJes  of  rail  line, 
and  the  discontinuance  of 
approximately  24.1-miles  of  oveibead 
trackage  rights  on  The  Atclnsao,  Topeka 
and  Santa  Pe  Railway  Company,  in 
Lamar,  Hunt,  Delta,  Fannin.,  Collin  and 
Dallas  Counties,  TX. 

DATES:  The  exemption  will  be  effective 
April  23,  1995,  unless  stayed  or  a 
statement  <of  ;intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA 
under  49CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  most  be 
filed  by  April  3, 1995,  petitions  to  stay 
must  be  filed  by  April  10, 1995,  requests 
for  a  public  use  condition  under  49  CFR 
1152.28  must  be  filed  by  April  13, 1995, 
and  petitions  to  reopen  must  be  fi  led  by 
April  ! 8,  r995. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  Docket  No. 
AB— 420  (Sub-No.  IX),  must  be  filed 
with:  (1)  The  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  1201 
Constitution  A-vcmie,  N.W., 

Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Mark  H. 
Sidman,  WEINER,  BRODSKY.  SIDMAN, 
&  KIDER,  P.C.,  Suite  BOO,  1350  New 
York  Ave„  N.W,,  Washington,  DC 
20005-4797. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  f202)  927-5660. 
ITDD  for  hearing  impaired:  <(202)  927- 
5721  Jl 

SttPif>LEMENTAfnr  INFORMATION: 

Additional  information  4s <co0tained  in 


theCiommissioh's  decision.  To  purchase 
a  copy  of  the  decision,  write  to,  caH,  or 
pick  up  in  person  from  Dynamic 
Concepts,  bic.,  htterstate Commerce 
Commission  Building,  1201 
Constitution  Avenue  N.W.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289—4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  Services  at  (202)  927- 
5721.) 

Decided;  March  tQ.  .1995. 

By -the  Commission,  Chainnan  MuEtonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 

Veraon  A.  Williams, 

Secretary. 

(FR  Doc.  95-7395  Filed  3-23-95;  8r45  am) 
BILLING  CODE  3086-01.^ 


[Docket  No.  AB-429X1 

Lakeside  Transportation  LL.C.,  cMs/a 
Lakeside  Transportation  Coinpany — 
Discootimianoeof  Service 
Exemption— Between  Moberty  snd 
Excello,  MO 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  pursuant  to 
49  U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 

10903  et  seq.  the  discontinuance  of 
service  by  Lakeside  Transportation 
L.L.C.,  d^/a  Lakeside  Transportation 
Company  (LTC),  over  its  entire  line  oT 
railroad.  LTC  currently  provides  rail 
service  over  approximately  15.3  miles  of 
trackage  under  a  lease  agreement  with 
the  Norfolk  &  Western  Transportation 
Company  (NW),  a  wholly  owned 
subsidiary  of  the  Norfolk  Southern 
Railway  Company,  between  milepost 
SD-ISO.B  near  Moberly,  MO,  and 
milepost  SD-1'65.9  near  Excello,  MO. 
Because  the  transaction  involves  the 
discontinuance  of  LTC’s  errtire 
operation,  no  labor  protective 
conditions  will  be  imposed. 

OATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  offer 
has  been  received,  this  exemption  will 
be  effective  on  April  23, 1995.Pormal 
expressions  of  intent  to  file  financial 
assistance  offers'*  under  49 
1152.27(c)(2.)  must  he  filed  by  April  3, 
1995.  Petitions  tostay  must  ^  filed  by 
Aprfl  liO,  3995.  Petitions  to  reopen  'must 
be  filed  by  April  18, 1995. 

ADDRESSES:  Send  pleadings  referrii^  to 
Docket  No.  AB— 429X  to:  (l)Gffii»  of  the 
Secretary,  Case  Control  Branch, 


■’  'See  E.xempt  ofHail  Abandonment— Offers  of 
Finon.  Assist..  4  l.C.C.2cl  rM  (tsari. 
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Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Petitioner’s 
representative:  William  L.  Slover, 
SLOVER  &  LOFTUS,  1224  Seventeenth 
Street,  N.W.,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W.,  Room  2229, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  March  10, 1995. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  95-7306  Filed  3-23-95;  8:45  am] 
BILLING  CODE  7035-O1-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting.  . 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 

DATES:  April  17-18, 1995. 

ADDRESSES:  Huntington  Hotel,  1401 
South  Oak  Knoll  Avenue,  Pasadena, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  March  21, 1995. 

John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 

IFR  Doc.  95-7320  FiIcd‘3-23-95;  8:45  am| 
BILUNG  CODE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  alteration  of  open 
meeting  schedule. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure,  originally 
scheduled  to  hold  a  two-day  meeting, 
will  hold  a  one-day  meeting.  The 
meeting  will  be  open  to  public 
observation  but  not  participation  and 
will  commence  at  8:30  a.m. 

DATES:  April  20, 1995. 

ADDRESSES:  New  York  University, 

Faculty  Club,  D’Agostino  Hall,  108  West 
Third  Street,  New  York,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  March  21, 1995. 

John  K.  Rabiej. 

Chief,  Rules  Committee  Support  Office. 

IFR  Doc.  95-7321  Filed  3-23-95;  8:45  am] 
BILLING  CODE  2210-01-M 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Evidence. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  three-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  commenj^e  each  day  at  8:30 
a.m. 

DATES:  May  4-6,  1995. 

ADDRESSES:  United  States  Courthouse, 
Room  317,  40  Foley  Square,  New  York, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  March  21, 1995. 

John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 

(FR  Doc.  95-7322  Filed  3-2.3-95;  8:45  am] 
BILLING  CODE  2210-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(.s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  th.e 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
.  Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  National  Prisoner  Statistics — 
Prisoner  Population  Reports.  NPS-lA. 
Midyear  Populatiqn  Counts.  NPS-lB: 
Advance  Yearend  Population  Counts. 

(2)  NPS-lA,  NPS-lB.  Bureau  of  Ju.stice 
Statistics,  States  Department  of 
Justice. 

(3)  Primary  =  Federal  Government, 

State,  Local,  or  Tribunal  Government 
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Others  =  None.  To  provide  midyear 
and  advance  yearend  counts  of  the 
number  of  inmates  in  State  and 
Federal  prisons.  These  data  will  form 
the  basis  for  historical  trend  analysis. 
Respondents  are  personnel  in  the 
correctional  department  of  the  state, 
the  District  of  Columbia,  and  the 
Federal  Bureau  of  Prisons. 

(4)  104  annual  respondents  at  2.5  hours 
per  response. 

(5)  130  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 

encouraged. 

Dated;  March  20, 1995. 

Robert  B.  Brigg.s, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  95-7268  Filed  3-23-95;  8:45  ami 

BILLING  CODE  4410-18-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propo.sals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection: 

(2)  the  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  tha)  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 


comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  1994  National  Survey  of  Prosecutors. 

(2)  NSP-1,  Bureau  of  Justice  Statistics, 
States  Department  of  Justice. 

(3)  Primary  =  State,  Local,  or  Tribunal 
Government.  Others  =  None.  This 
biennial  survey  collects  data  on  the 
resources,  policies,  and  practices  of 
local  prosecutors  from  a  nationally 
representative  sample  of  300  chief 
litigating  prosecutors  in  State  Court 
Systems. 

(4)  300  annual  respondents  at  1.0  hours 
per  response. 

(5)  150  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 

encouraged. 

Dated:  March  20. 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-7269  Filed  3-23-95;  8:45  am] 

BILLING  CODE  4410-18-M 


Drug  Enforcement  Administration 

Henry  M.  Goshen,  M.D.;  Denial  of 
Application 

On  February  14, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Henry  M.  Goshen, 

M.D.  (Dr.  Goshen),  of  Chicago,  Illinois, 
proposing  to  deny  his  application  for  a 
DEA  Certificate  of  Registration,  as  a 
practitioner,  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that  Dr. 
Goshen’s  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(0- 

The  Order  to  Show  Cause  was  served 
on  Dr.  Goshen  by  registered  mail.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Dr.  Goshen  and  the  DEA  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Henry  M. 
Goshen,  M.D.,  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Deputy  Admini.strator 
now  enters  his  final  order  in  this  matter 


without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Deputy  Administrator  finds  that 
the  Illinois  State  Police  initiated  an 
undercover  investigation  of  Dr. 

Goshen’s  medical  practice.  On  October 
24, 1985,  an  undercover  police  officer 
met  Dr.  Goshen  at  his  office  to  request 
diet  pills.  Notwithstanding  that  Dr. 
Goshen  determined  that  this  person  was 
not  overweight,  he  dispensed  to  the 
undercover  officer  14  dosage  unites  of 
phentermine,  a  Schedule  IV  controlled 
substance,  which  he  indicated  was  a 
two  week  supply. 

On  October  29, 1985,  the  undercover 
officer  returned  to  Dr.  Goshen’s  office 
and  asked  for  additional  diet  pills, 
explaining  that  she  had  given  some  of 
her  phentermine  to  a  girl  friend.  Dr 
Goshen  then  dispensed  more 
phentermine  to  the  undercover  officer. 
The  undercover  officer  returned  to  Dr 
Goshen’s  office,  on  November  5, 1985 
and,  once  again.  Dr.  Goshen  dispensed 
phentermine  tablets.  The  undercover 
officer  paid  Dr,  Goshen  $20  for  each 
visit. 

Based  upon  excessive  purchase 
reports  for  controlled  substances  and 
complaints  about  Dr.  Goshen’s 
controlled  substance  dispensing 
practices,  a  Chicago  DEA  task  force 
initiated  an  undercover  operation  in 
1989.  On  October  5, 1989,  an 
undercover  police  officer  visited  Dr. 
Goshen’s  office,  seeking  controlled 
substances.  When  she  encountered  Dr. 
Goshen,  she  requested  phentermine 
using  the  street  name  for  this  controlled 
substance.  Dr.  Goshen,  without  seeking 
any  medical  information  from  her  or 
performing  any  medical  examinations, 
dispensed  28  dosage  units  of 
phentermine  in  exchange  for  $40. 

This  undercover  officer  returned  to 
Dr.  Goshen’s  office  on  October  17, 1989. 
again  requesting  more  phentermine  and 
using  the  drug’s  street  name.  On  this 
occasion,  she  asked  for  double  the 
amount  she  received  on  the  prior  visit. 
In  response.  Dr.  Goshen  dispensed  two 
envelopes,  each  containing  28 
phentermine  capsules.  When  Dr. 

Goshen  gave  her  the  drugs,  he  asked  her 
who  would  receive  the  pills.  The  officer 
gave  him  three  names.  She  then  paid  Dr 
Goshen  $80  for  the  phentermine. 

On  November  3, 1989,  Dr.  Goshen 
was  arrested  and  charged  with  one 
count  of  illegal  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1).  At  the  time  of  his 
arrest,  a  search  warrant  was  executed  at 
Dr.  Goshen’s  office  and  during  the 
search  approximately  42,000  dosage 
units  of  controlled  substances  were 
seized.  Further  investigation  revealed 
that  Dr.  Goshen  had  no  dispensing 
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records  for  any  controlled  substances,  as 
required  by  21  U.S.C  ^7. 

DEA  investigators  discovered  that  Dr. 
Goshen  ordered  6,250  dosage  onits  of 
controlled  substances  on  November  6, 

1989,  shortly  after  he  was  released  . 
foffowing  h^  arrest.  The  investigation 
revealed  that  Dk.  Goshen  explained  to 
the  distributor  that  the  drug  order  was 
necessary  to  replenish  his  stock  because 
his  ofike  had  recently  been  burglarized. 

On  November  15,1989,  DEA  issued 
an  Order  to  Show  ciause/Immediate 
Suspensioo.  of  Dc.  Goshen’s  previous 
DEA  Certificate  of  Registration.  The 
Order  to  Show  Canse/Inunediate 
Suspension  was  based  upon  the 
undercover  boys  of  pfaenterarine;  the 
search  of  Dr.  Goshen’s  c^flee  and 
discovery  of  42  jOOO  dosage  units  of 
controlled  sub^aaees  along  with  no 
dispensing  records;  and  the  order  of 
controlled  substances  that  Dr.  Goshen 
made,  shortly  after  his  arrest,  under  the 
pretext  that  ids  office  had  been 
burglarized. 

On  February  15. 1990,  in  the  Unilied 
States  District  Court,  Northern  District 
of  Illinois,  Dr.  Goshen  pled  guihy  to  one 
felony  count  of  knowingly  usd 
intentionadly  omiUing  material 
informatioo  firoan  nports,  records  and 
other  documents  reqaiied  to  be  made, 
kept  or  filed,  io  violatioR  of  21  U.SC. 
843(a)(4)(A),  Specifically,  Dr.  Goshen 
fail^  to  keep  records  ol  receipt  or 
dispositknt  of  approxhaately  19,950 
dosage  units  of  phentermine.  On  Pane  5, 

1990,  Dr.  Goshen  was  sentenced  to  five 
yems  pndiation,  200  hours  of 
conunuBity  service  and  a  $19,000  fine. 
As  a  result  of  the  conviction,  on 
February  25, 1990,  Db.  Goshen 

,  surrendered  his  previous  DEA 
Certificate  of  Registration. 

On  July  11, 1990,  the  Illinois 
Department  of  ftofessional  Regulation 
(Department  of  Regulation)  fil^  a 
complaint,  seeking  to  revoke  I>r. 
Goslien's  medical  Kcense  based  upon 
his  felony  conviction.  Dr.  Goshen 
entered  into  a  stipulation  and 
recommendation  for  settlement  with  the 
Illinois  Medical  Dwerplinary  Board  and 
Controlfed  Substance  Hearing  Officer. 
Dr.  Goshen  agreed  that:  His  medical 
license  be  suspended  for  three  months 
and  thereafter  be  placed  on  probation 
for  five  years;  his  state  controlled 
substance  license  be  suspended  for  five 
years:  he  complete  50  hours  of 
continuing  m^cal  education  courses 
on  the  use  of  controlled  substances;  he 
complete  50  additional  hours  of 
continuing  mediad  education  for  each 
year  of  Ins  five  year  probation;  and  he 
pay  a  $5,000  fine.  ‘The  stipulation  and 
recommendation  was  adopted  by  the 


Department  of  Regulation  on  June  3, 

1991. 

On  March  3, 1992,  the  Bureau  of 
Medical  Quality  Assusance  of  the 
Illinois  Department  of  Pubfic  Aid 
(Department  of  Ptiblic  Aid)  served  Dr. 
Goshen  with  a  complaint  seeking  to 
teiminate  his  ri^t  to  participate  in  the 
Medical  Assistance  Program.  The 
complaint  was  predicated  on  his  felony 
conviction  and  the  action  taken,  against 
Df.  Goshen’s  medical  license.  During  an 
administrative-  bearii!^  leganhng  this 
complaint.  Dr.  Goshen  testified  that 
phentermine  is  mm-addicting  wd  had  a 
street  value  far  less  than  other 
controlled  substances.  During  cross- 
examinati-on,  he  admitted,  hoover,  that 
other  medical  authorities  considered 
phentermine  to  be  a  drug  that  posed  a- 
substantial  risk  of  dependency  with 
repeated  use.  Dr.  Gosh^i  also  admitted 
that  he  had  always  known  that  records 
for  phentensine  were  required  to  be 
kept. 

Following  the  bearing,  the  hearing 
officer  recommended  that  Dr.  Goshen’s 
participation  in  the  Medical  Assistance 
Program  be  revoked.  TheDirector  of  the 
Department  of  PuMrc  Aid  adopted  the 
recommendation  and  terminated  Dr. 
Goshen’s  right  to  participate  in  the 
Medical  Assistance  Program,  effective 
November  10, 1992. 

Dr.  Goshen  then  sought  to  have  the 
Department  of  Regulation  reinstate  his 
controlled  substance  privileges  before- 
the  five  year  term  expired.  Based  upon 
a  stipulated  agreement,  effective  January 
11, 1993,  the  Department  of  Regulation 
agreed  to  restore  Dr.  Goshen’s  Illinois 
controlled  substance  privileges,  on  a 
four  year  probationary  status.  Pursuant 
to  the  order.  Dr.  Goshen  was  limited  to 
prescribing,  but  not  dispensing, 
controlled  substances. 

In  evaluating  whether  Respondent's 
registration  by  the  Drug  Enforcement 
AdministratioB  would  be  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f),  the  Deputy 
Administrator  considers  the  factors 
enumerated  in  21  U.S.C  823(f).  They 
are  as  follows; 

(Ij  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  expterience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  sub^ances. 

(3)  The  applicant’s  convictioa  record 
under  Feder^  or  State  laws  relating  to 
the  manufacture.  dishibutioB,  or 
disposing  of  controUed  substances. 

(4)  CompliMice  with  ^>{dicaUie  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  heafth  and  safety. 


bi-  detemuniBg  whether  an  ^[tphcant’s 
registration  ia  incoeustent  with  the 
public  interest,  the  Deputy 
Ad-nrinistratov  is  not  requited  to  make 
findings  with  respect  to  each  ol  the 
factors  listed  abei^  Instead,  the  Deputy 
Adminittrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  clxeumstances  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No, 
88-69,  53  FR  5326  (1988). 

Factor  one.  is  applicable  based  upon 
the  Department  of  Regulation’s  action 
against  Dr.  Goshen’s  medical  license 
which  initially  resulted,  inter  alia^  in  a 
five  year  suspension  of  his  state 
controlled  substances  privileges  in  June 
1991.  Although  the  Department  of 
Regulation  lifted  the  five  year 
suspension  in  1993,  Dr.  Goshen’s 
controlled  substance  privileges  were 
still  placed  on  probation  for  fottr  years 
and  limited  to  the  prescribing  of 
controlled  substances  only.  Factor  one 
is  also  applicable  based  upon  the 
Illinois  Department  of  Public  Aid’s 
action  which  terminated  Dr.  Gbshea’s 
right  to  participate  in  the  Medical 
Assistance  Program  in  November  1992. 

Factor  two  is  applicable  based  upon 
Dr.  Goshen’s  dispensing  of  phentermine 
to  two  undercover  agents  on  five 
separate  occasions  in  1985  and  1989. 
The  transcripts  reveal  that  there  was  not 
even  a  pretense  of  a  medical 
justification  for  Dr.  Goshen's  actions. 
During  the  1989  visit,  the  undercov'er 
officer  requested  the  drugs  using 
street  names  and  telling  fh,  Goshen  that 
the  drugs  were  for  herself  as  well  as 
others. 

Factor  three  is  applicable  based  upon 
Dr.  Goshen’s  convictkm  for  knowingly 
and  intentionally  failing  to>keep 
required  records  for  the  massive  Muount 
of  phentermine  that  he  ordered. 

Factor  four  is  relevant  in  light  of  the 
undercover  buys  of  phentemrine  as 
noted  under  fact(^  two.  The  blatant  sale 
of  the  phentermine  in  no  way  complies 
with  Federal  or  State'  laws. 

Factor  five  is  relevant  based  upon  the 
conduct  of  Dr.  Goshen  shortly  after  his 
arrest.  Notwithstan<ling  his  arrest  and 
the  fact  that  large  cptantities  of 
phentermine  were  removed  from  Dr. 
Goshen’s  office,  Dr.  Goshen  almost 
immediately  ordered  large  quantities  of 
phentermine,  explaining  to  the 
distributor  that  be  needed  the  drugs 
because  his  office  had  been  burglarized. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Dr.  Goshen.  Ther^OTO,  the 
Deputy  Adminostrator  conciudes  that 
Dr.  Goshen’s  application  for  a  DEA 
Certificate  of  Re^stration  nnist  be 
denied. 
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Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application, 
executed  by  Henry  M.  Goshen,  M.D.,  on 
February  9, 1993,  for  a  DEA  Certificate 
of  Registration  as  a  practitioner,  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  April  24, 1995. 

Dated;  March  20, 1995. 

Stephen  H.  Greene, 

Deputy  A  dministrator. 

[FR  Doc.  95-7316  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  4410-09-M 


[Docket  No.  93-60] 

James  C.  Graham,  M.D.;  Denial  of 
Application 

On  June  7, 1993,  the  Deputy  Assistant 
Administrator,  Office  of  Division 
Control,  Drug  Enforcement 
Administration  (DEA),  directed  an 
Order  to  Show  Cause  to  James  C. 

Graham,  M.D.  (Respondent),  proposing 
to  deny  his  pending  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent’s  registration 
would  be  inconsistent  with  the  public 
interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 

Following  prehearing  procedures,  a 
hearing  was  held  in  Fort  Wayne, 

Indiana,  on  January  26, 1994. 

On  October  11, 1994,  Judge  Bittner 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law,  and  decision  in  which  she 
recommended  that  the  Respondent’s 
application  for  registration  be  denied. 
Neither  party  filed  exceptions  to  this 
opinion,  and  on  November  14, 1994,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  Respondent  received  a  medical 
degree  from  Indiana  University,  and 
practiced  medicine  in  Fort  Wayne 
continuously  from  1958  to  1983. 
Respondent  stated  that  he  sometimes 
saw  as  many  as  one  hundred  patients  a 
day,  often  worked  up  to  18  hours  a  day, 
performed  multiple  surgeries  and 


delivered  two  to  three  hundred  babies 
each  year.  Respondent  also  testified  that 
many  of  his  patients  were  on  welfare  or 
Medicaid,  and  that  he  treated  about 
thirty  percent  of  his  patients  without 
compensation.  Respondent  stated  that 
because  of  a  busy  schedule  he  was 
unable  to  keep  appropriate 
documentation  on  all  of  his  patients. 

Judge  Bittner  found  that  in  1982,  the 
Allen  County  Police  Department 
received  information  that  Respondent 
was  writing  prescriptions  in  exchange 
for  merchandise.  Subsequently,  a 
cooperating  individual  and  an 
undercover  Indiana  State  police  officer 
arranged  meetings  with  Respondent  in  a 
local  restaurant. 

Judge  Bittner  found  that  in  October 
through  December  1982,  Respondent 
provided  the  cooperating  individual 
several  prescriptions  for  a  Schedule  IV 
controlled  substance  in  exchange  for 
liquor  and  meat,  and  on  one  occasion 
issuing  the  prescription  to  the 
confidential  informant  in  another’s 
name.  Subsequently,  in  November  and 
December  1982,  Respondent  gave  the 
undercover  officer  several  prescriptions 
for  Schedule  in  and  IV  controlled 
substances  in  exchange  for  meat  and 
liquor.  In  January  and  February  1983, 
both  undercover  operatives  were  able  to 
continue  to  acquire  prescriptions  for 
controlled  substances,  including  a 
Schedule  II  narcotic  controlled 
substance,  frnm  Respondent  in 
exchange  for  merchandise.  At  the 
hearing,  the  undercover  officer  testified 
that  Respondent  never  performed  any 
plwsical  examination  during  any  visit. 

The  administrative  law  judge  found 
that  on  November  21, 1983,  Respondent 
was  convicted  in  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  of  fourteen  felony  counts  of 
dispensing  controlled  substances  not  in 
the  course  of  professional  practice  and 
not  for  a  medical  purpose.  Respondent 
was  sentenced  to  three  years 
imprisonment  suspended  to  thirty  days 
in  jail  and  three  years  probation.  As  a 
result  of  this  conviction,  the  Medical 
Licensing  Board  of  hidiana  summarily 
suspended  Respondent’s  medical 
license.  After  a  hearing  in  April  1984, 
that  Board  reinstated  Respondent’s 
medical  license  upon  probationary 
terms. 

Judge  Bittner  found  that  after 
Respondent  had  submitted  his  current 
pending  application  for  DEA 
registration  in  1991,  he  told  DEA 
investigators  that  he  had  been  set  up 
and  had  never  written  any  prescriptions 
for  controlled  substances  that  were 
illegitimate. 

Respondent  testified  that  since  his 
State  medical  license  were  restored  he 


has  never  been  accused  of  violating  any 
rules  or  regulations.  He  stated  that  he 
has  been  limited  to  a  part-time  medical 
practice  because  of  illness. 

During  his  testimony.  Respondent 
admitted  meeting  both  undercover 
operatives.  However,  he  denied  that  he 
ever  gave  either  one  a  prescription  in 
exchange  for  meat  or  liquor.  ResjKindent 
testified  that  any  prescription  he  may 
have  given  these  individuals  was  for  a 
legitimate  medical  purpose. 

Respondent  submitted  documentary 
evidence  on  his  behalf  and  several 
character  witnesses  also  testified.  The 
administrative  law  judge  found  that  one 
psychiatrist  reported  that  Respondent’s 
judgment  had  been  impaired  at  the  time 
of  these  incidents,  and  another  had 
found  that  an  automobile  accident  had 
resulted  in  a  brain  injury  to  Respondent 
that  had  caused  deficits  in  judgment. 
Both  physicians  reported  this  condition 
as  now  resolved.  Other  health 
professionals  offered  testimony  that 
Respondent  was  a  competent, 
compassionate,  well  qualified  physician 
who  posed  no  threat  to  the  community. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest. 

Section  823(f)  sets  forth  the  following 
factors  to  be  considered  in  determining 
the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  taw  judge  found  that  all 
five  factors  were  relevant.  Judge  Bittner 
determined  that  the  record  established 
that  Respondent  blatantly  and 
unabashedly  abused  his  privilege  as  a 
registrant  by  issuing  controlled 
substance  prescriptions  in  return  for  his 
own  gain  in  the  form  of  goods  and 
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mei’chandise.  The  administratiTe  law 
judge  considered  the  fact  dtal  this 
conduct  occHTred  more  than  ten  years 
before,  but  found  that  Respondent  had 
not  aelmowledged  wrongdoing  or 
expressed  artf  remorse  ^  his 
misconduct,  hidge  Kltner  condtided' 
that  Respondent  is  unable  or  unwilling 
to  discharge  the  responsihilTties 
inherent  in  a  DEA  registration,  and 
recommended  drat  his  appfication  for 
registration  be  denied. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  ruling, 
findings  of  feet,  conclusions  of  law  and 
decision  of  the  administrative  law  ftrdge 
in'ifs  entirety.  Based  on  the  foregoing, 
the  Deputy  Administrator  concludes 
that  Respondent’s  registration  is 
inconsrsterrt  with  the  pnWic  interest. 
Accordingly,  the  Deputy  Adhnfnfstrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  O.lOOfbland  0.104, 
hereby  orders  that  the  appKcation  of 
femes  C.  Graham,  M.D.,  be  and  it  hereby 
isy  denied.  This  order  is  effective  March 

24. 1995. 

Dated;  March  20, 1905. 

Stephen  H.  Greene, 

Depaty  Administrator. 

[FKDoc.  95-7317  Filed  3-23-95;  8;45  am) 
BIUING  CODE  44Ul-«»-M 


Charles  L,  Sweet,  M.D.;  Revocation  of 
Registration 

On  Novecaber  7, 1994,  the  Deputy 
Assistant  Administrator,  OfSce  of 
Diversion  Control,  Drug  Enforc^ent 
Administration  (DEAf,  issued  an  Order 
to  Skw  Cause  to  Charles  L.  Sweet, 
M'.D.,  of  219  Broadway,  PO.  Box  510, 
Fullerton,  Nefara^a.  The  Oder  to  Show 
Cause  proposed  to  revoke  Dr.  Sweet’s^ 
E)EA  Certificate  of  Registration, 
BS2051061,  under  21  U.S.C.  824fa)(3). 
and  deny  any  pending  applications  for 
renewal  of  such  registration  under  21 
U.S.C  822(f). 

The  Oder  to  Show  Cause  was  served 
on  Dr.  Sweet  on  November  14, 1994. 
More  than  thirty  d&js  have  passed  since 
the  Oder  to  Show  Cfeuse  was  received 
by  Dr.  Sweet.  The  Drug  Enforcement 
Administration  has  recerved  no 
response  from  Dr.  Sweet  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  13Cri.54(d),the 
Deputy  Administrator  finds  that  Dr. 
Sweet  has  waived  his  opportunity  for  a 
hearing.  Accordingly,  under  die 
provisions  of  21  CFR  13(11. 54(e)  and 
13(tl. 57,  the  Deputy  Administrator 
enters  his  final  order  in  dtrs .matter 
withont  a  bearing  and  based  en  the 
investigative  fi'te. 


Dated:  March  20, 1995. 

Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  95-7318  Fried  3-23-95;  8:45  ana) 
BILUNG  COK  444«-«B-M 


Office  of  Justice  Programs 
[OJP  No.  1044  and  ZBM  1f21-2A0q 

1995-86  National  Institute  of  Justice 
Research  Plan 


The  Deputy  Administrator  finds  that 
hr  1975,  Dr.  Sweet's  DEA  Certificates  of 
Registration,  AS4344951  and 
AS43^5168  were  retired  based  on  his 
failure  to  renew  them.  As  a  result  of  his 
failure  to  renew  his  DEA  registrations. 

Dr.  Sweet’s  Nebraska  Slate  controlled 
substance  registration  was  revoked  on 
June  5v  1989.  On  June  29, 1969,  DEA 
sent  Dr,  Sweet  a  letter  of  adnonitioa 
advising  him  that  be  could  not  handle 
controlled  substances  until  he  (fotained 
a  DEA  registratkm. 

Dr.  Sweet  subsequently  reapplied  for 
E®  A  and  Nebraska  controlled  substance 
registrations,  and  in  October  1989,  Dr. 
Sweet  was  issued  DEA  Certificate  of 
Regfsttatron,  BS2051061,  as  well  as  a 
Nebraska  controlled  substance 
registration.  However,  an  investigation 
by  the  Nebraska  Department  of  Health, 
Bureau  of  Examining  Boards  revealed 
that  between  June  and  October  1989,  Dr. 
Sweet  wrote  numerous  prescriptions  for 
controned  substances  when  he  did  not 
possess  either  a  DEA  pegistration  and/or 
a  Nebraska  controlled  substance 
registration.  As  a  result,  on  November  &, 
1991.  Dr.  Sweet’s  Nebraska  controlled 
substance  registration  was  revoked.  In 
addition,  effective  October  15, 1992,  Dr. 
Sweet’s  state  license  to  practice 
medicine  aaad  surgery  was  also  revoked. 

The  Deputy  Administrator  finds  that 
as  of  Noveml^  8, 1991,  Dr.  Sweet’s 
license  to  handle  controlled  substances 
in  the  State  of  Nebraska  was  revoked, 
and  as  a  result,  he  is  unable  to  handle 
controlled  substances.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
tO'  handle  controlled  substances  in  the 
state  in  which  he  conducts-  his  business. 
21  U.S.C.  802(21),  823(f)  and  824ta)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  lames  H,  NickenSy  MD.,  57 
FR  59847  (1992);  Elliott  Monroe, 

57  FR  23246  (1992);  Bobby  Watts,  M.D.. 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Sweet's  DEA  Certificate  of 
Re^stratiem  must  be  revoked. 
Accordingly,  the  Deputy  Administrator 
of  theDsrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.SvC.  823 
and  824  and  28  CSTt  O.lOOfb)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BS2051061,  previously 
issued  to  Charles  L.  Sweet,  M.D.,  be, 
and  it  hereby  is.  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  daiied.  This  order  is  elective  April 

24, 1995. 


AGENCY:  U.S.  Department  of  Justice, 
Office  cd  Justice  Programs.  National 
Institute  of  Justice. 

ACTION:  Notice  of  the  availability  of  the 
1995-96  National  Institute  of  lustice 
Research  Plan. 


summary:  The  National  Institute  of 
Justice  (NIJ)  is  publishing  this  Notice  of 
the  availa^Uty  of  hs  1995-96  National 
Institute:  of  lustice  Research  Plan. 

DATES:  The  deadlines  for  receipt  of 
proposals  are  Thursday,  June  15, 1995-;  * 
Friday,  December  15, 19^;  Monday, 
June  17, 1996;  and  Monday,  December 

16. 1996. 

addresses:  Commeirfs  should  be 
addressed  to  the  National  Institute  of 
Justice,  635  Indiana  Avenue  NW., 
Washington,  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Travis.  Director,  National 
Institute  of  Justice,  633  Indiana  Avenue 
NW.,  Washington,  DC  20531,  To  obtain 
copies  of  the  1 995-96  Natloaal  Institute 
of  Justice  Research  Plan,  call  the 
National  Criminal  Justice  Reference 
Service  (NCpiS),  1-800-851-3420,  Box 
6000,.  Rockville,  h/Q3  20850,  The  Plan  is 
also  available  electronically  via  tire 
National  Criminal  Justice  Reference 
Service  BuHetin  Board  (NCJRS*BBS).  If 
you  have  Internet  access;  telnet  to 
ncjrsbbs.aspensysxom  or  gopher  to 
ncjrs.aspensys.com.  71,  Users  without 
Internet  access  may  direct  dial  to  (301) 
736-8895.  Modems  should  be  set  at 
9600  Baud  and  N-8-1,  The  NiJ  Research 
Plan  is  listed  under  the  “National 
Institute  of  Justice  Infocmaticm’’  menu. 
SUPPLEMENTARY  INFORMATION:  The 
foUowirtg  supplmnentary  information  is 
provided; 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1966,  §§  20t-0a,  as  amended.  42 
U.S.C..  §§3721-23  (1988). 

Background 

The  1995-96  National  Institute  of 
Justice  Research  Plan  outlines  the  NIJ 
research  and  evaluation  agenda  for 
1995,  provides  descriptions  of  program 
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areas  for  which  research  and  evaluation 
proposals  will  be  solicited,  provides 
application  instructions  and  fcmns, 
outlines  requirements  for  award 
recipients,  and  lists  contact  persons  for 
program  areas. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
iFR  Doc.  95-7360  Filed  3-23-95;  8:45  am) 
BILLING  CODE  4410-18-P 


Federal  Bureau  of  Prisons 

Notice  of  Intent  To  Prepare  a  Draft 
Environinental  Impact  Statement 
(DEIS)  for  the  ConstnicHon  of  a 
Federal  Correctional  Institution  Near 
JonesvHle  in  Lee  County,  Virginia 

AGENCY:  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 


SUMMARY: 

Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  Federal  Correctional 
Institution  (FCI)  is  needed  in  its  system. 

The  Federal  Bureau  of  Prisons  has 
preliminarily  evaluated  several  sites  in 
Lee  County  and  determined  that  the 
Litton  Site  will  be  the  focus  of  the  DEIS. 

The  Bureau  of  Prisons  proposes  to 
build  and  operate  a  medium-security 
Federal  correctional  institution,  with  an 
adjacent  minimum-security  satellite 
camp,  in  Lee  County,  Virginia.  The 
main  medium-security  facility  would 
provide  habitation  for  approximately 
1200  inmates,  and  approximately  500 
inmates  at  the  minimum-security  camp. 
The  Bureau  of  Prisons  proposes  to  build 
the  facility  near  Jonesville,  Virginia,  on 
a  portion  of  288  acre  site  locat^  at  the 
junction  of  U.S.  Route  58  and  VA  Route 
638.  The  site  appears  to  be  of  sufficient 
size  to  provide  space  for  housing, 
programs,  services  and  support  areas  as 
well  as  administration,  and  parking. 

The  Process 

In  the  process  of  evaluating  the  site, 
several  aspects  will  receive  (bailed 
examination  including:  utilities,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources  and  socio-economic 
impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
“no  action”  and  “alternative  sites”  for 
the  proposed  facility  will  be  fully  and 
thorou^ly  examin^. 


Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  opporhmities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  Scoping 
Meeting  will  be  held  at  7:00  p.m.  on 
Thursday,  March  30, 1995  at  the  Lee 
High  School  Auditorium.  The  meeting 
will  be  well  publicized  and  will  be  held 
at  a  time  which  will  make  it  possible  for 
the  public  and  interested  agencies  or 
organizations  to  attend.  In  addition, 
public  information  meetings  will  be 
held  by  representatives  of  the  Bureau  of 
Prisons  with  interested  citizens,  officials 
and  community  leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  may  be 
directed  to;  K.  Bradley  Wiggins,  Site 
Selection  Specialist,  Federal  Bureau  of 
Prisons,  320  First  Street,  NW., 
Washington,  DC  20534,  (202)  514-6470. 

Dated:  March  6, 1995. 

Patricia  K.  Sledge. 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

[FR  Doc.  95-6076  Filed  3-23-95;  8:45  am) 
BILLING  CODE  4410-05-111 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Title  of  Proposed  Information 
Collection 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  To  permit  collection  of 
information  on  the  needs  of  enrollees  of 
the  Senior  Community  Service 
Emplo3nnaent  Program  so  it  is  available 
in  time  for  the  White  House  Conference 
on  Aging  and  for  reauthorization  of  the 
Older  Americans  Act. 

SUMMARY:  The  Employment  and 
Training  Administration,  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35,  5  CFR 1320  (53  FR 
16618,  May  10, 1988]),  is  submitting  a 
brief  description  of  the  need  for  the 
information  to  be  collected,  including 
the  use  to  which  it  is  planned  to  be  put. 
DATES:  The  Employment  and  Training 
Administration  has  requested  an 
expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act;  the 
Office  of  Management  and  Budget 
(OMB)  review  of  this  proposed  survey 
has  been  requested  to  be  completed  by 
March  29, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Comments  and  questions  regarding  the 
Senior  Commxmity  Service  Employment 
Program  Needs  Assessment  should  be 
directed  to  Mr,  Kenneth  A.  Mills, 
Departmental  Clearance  Officer,  Office 
of  information  Resource  Management 
Policy,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210,  202  219- 
5095.  Comments  should  also  be  sent  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ETA,  NEOB  Room  10235, 
Washington,  DC  20503,  202  395-7316. 
Any  member  of  the  public  who  wants  to 
comment  on  the  information  collection 
request  which  has  been  submitted  to 
OIi^  should  advise  Mr.  Mills  of  this 
intent  at  the  earliest  possible  date. 

Average  Burden  Hours/Minutes  per 
Response:  30  minutes. 

Frequencey  of  Response:  One-time. 

Number  of  Respondents:  2,000. 

Total  Annual  Burden  Hours:  1,000. 

Total  Annual  Responses:  2,000. 

Affected  Public:  Individuals  or 
households. 

Respondents  Obligation  to  Reply. 
Voluntary. 

Signed  at  Washington,  DC  this  20th  day  of 
March  1995. 

Theresa  M.  O’Malley, 

Acting  Departmental  Clearance  Officer. 

Appendix — Supporting  Statement  for 
Paperwork  Reduction  Act  Submissions 

A.  fustification 

1.  Circumstances  that  make  the 
collection  of  information  necessary. 
There  are  two  events  which  make  the 
collection  of  the  information  necessary. 
The  first  is  the  White  House  Conference 
on  Aging.  It  would  be  useful  to  have 
information  on  individuals  enrolled  in 
the  Senior  Commimity  Service 
Employment  Program  in  time  for 
recommendations/resolutions  to  be 
based  on  factual  information. 

This  survey  instrument  would 
provide  solid  information  on  the  needs 
of  SCSEP  enrollees.  The  second  is  the 
reauthorization  of  the  Older  Americans 
Act.  The  subcommittee  has  informally 
indicated  they  plan  hearings  in  late 
May/early  June.  The  information  would 
provide  positive  h2U‘d  data  about  the 
needs  of  the  enrollees  as  insists  to  the 
programs  success  in  meeting  those 
needs. 

2.  How  collected,  by  whom,  how 
frequently,  and  for  what  purpose  the 
information  is  to  be  used.  This  request 
is  for  a  one-time  collection.  As  indicated 
above  the  information  will  be  used  for 
two  purposes — the  White  House 
Conference  on  Aging  and  the 
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Reauthori2:ation  of  the  Older  Americans 
Act. 

The  data  would  be  collected  by 
grantee  staff  taking  the  questionnaire  to 
the  enrollees  work  site  for  completion. 
The  enrollee  would  seal  the  envelop 
after  completion  and  it  would  be 
returned  to  the  Department  for 
compiling  and  interpreting  by  Defense 
Technologies  Incorporated. 

The  current  collection  of  data  on  the 
SCSEP  is  very  limited  to  summary  data 
which  cannot  be  analyzed  to  provide 
insights  to  the  enrollees  needs  for 
individual  cohorts. 

3.  Information  technology  used  to 
reduce  burden,  as  well  as  any  technical 
or  legal  obstacles  to  reducing  burden. 
This  is  a  one-time  request  which  is  to 
be  completed  by  the  enrollee  and  not 
the  grantee.  The  individuals  selected 
will  be  representative  of  the  universe  of 
enrollees  in  the  SCSEP.  Although  the 
actual  collection  itself  does  not  lend 
itself  to  automation,  the  questionnaire 
has  been  set  up  in  a  manner  which 
expedites  the  imputing  and  analysis  of 
the  data. 

4.  Similar  information  already 
available.  There  is  no  other  similar  data 
being  collected  involving  the  SCSEP 
enrollees. 

5.  Impact  on  small  businesses  or  other 
small  entities.  This  ICR  does  not  involve 
small  businesses. 

6.  Consequence  to  Federal  program  or 
policy  activities  if  the  collection  is  not 
conducted  or  is  conducted  less 
frequently.  If  the  data  is  not  collected, 

it  will  not  be  possible  to  utilize  the 
results  for  analyzing  the  needs  of  the 
enrollees  for  either  the  White  House 
Conference  on  Aging  or  in  the 
Reauthorization  of  the  Older  Americans 
Act.  In  addition,  if  the  data  is  not 
collected,  it  will  not  be  possible  to  use 
it  for  internal  discussions  about  how  to 
best  meet  the  needs  of  the  enrollees  at 
the  community  level. 

7.  Special  circumstances  that  require 
the  collection  to  be  conducted  in  a 
manner  inconsistent  with  the  general 
information  collection  guidelines  in  5 
CFR  1320.6  (e.g.,  payment  to 
respondents,  disclosure  of  proprietary 
information,  etc.).  This  request  is 
consistent  with  5  CFR  1320.6. 

8.  Consultations  with  persons  outside 
the  agency  to  obtain  their  views  on  the 
availability  of  data,  frequency  of 
collection,  the  clarity  of  instructions 
and  record  keeping,  disclosure,  or 
reporting  format  (if  any),  and  on  the 
data  elements  to  be  recorded,  disclosed, 
or  reported.  The  Department  consulted 
widely  with  all  the  organizations 
dealing  with  older  workers,  including 
the  National  Association  of  the  State 
Units  on  Aging,  the  American 


Association  of  Retired  Persons,  Green 
Thumb,  National  Association  for 
Hispanic  Elderly,  the  National  Caucus 
and  Center  on  Black  Aged,  the  National 
Council  on  Aging,  the  National  Indian 
Council  on  Aging,  the  National  Pacific/ 
Asian  Center  on  Aging,  the  National 
Urban  League,  the  National  Council  of 
Senior  Citizens,  and  the  U.S. 

Department  of  Agriculture’s  Forest 
Service. 

All  organizations  listed  have  been 
provided  the  opportunity  to  suggest 
modifications  or  revisions  to  questions. 
The  development  of  the  questionnaire 
grew  out  of  an  effort  by  one  of  the 
grantee  organizations.  Green  Thumb, 

Inc.,  to  obtain  information  which  could 
be  summarized  and  submitted  to 
describe  the  needs  of  enrollees  of  the 
Senior  Community  Service  Employment 
Program  at  a  series  of  three  mini-White 
Hou.se  Conference  on  Aging  meetings. 
Based  upon  the  recommendations  of 
other  grantee  organizations,  it  was 
agreed  that  a  more  thorough  collection 
effort  could  provide  valuable 
representative  information  for  a  variety 
of  purposes.  This  is  a  one-time  request 
which  does  not  require  multiple 
collections  by  grantees  or  contacts  with 
enrollees. 

9.  Confidentiality  provided  to 
respondents  and  the  basis  for  the 
assurance  in  statute,  regulation,  or 
agency  policy.  The  individual  enrollee 
will  receive  a  cover  letter  that  will 
explain  that  the  information  is  provided 
on  a  voluntary  basis  and  the  responses 
will  be  handled  on  a  confidential  basis. 
To  ensure  that  this  occurs,  the  enrollee 
will  seal  the  envelop  provided  after 
completion.  No  one  will  know  which 
responses  are  attributable  to  a  specific 
individual. 

10.  Sensitive  nature  of  questions.  The 
proposed  questionnaire  does  not 
contain  questions  on  such  topics  as 
sexual  behavior  and  attitudes,  religious 
beliefs,  and  other  matters  that  are 
commonly  considered  private. 

11.  Estimates  of  cost. 

a.  Federal  Government.  The  cost  to 
the  Federal  Government  will  be  as 
follows: 

(1)  Printing.  2,000  Questionnaires  .03 
per  page  x  16  pages=$960. 

(2)  Support  Staff  required  for 
Compiling/Mailing.  10  hours  x  GS-7 
salary  of  $13.46/hour=134.60. 

(3)  Analysis.  $12,000  for  Defense 
Technologies  Inc.  to  input  the  data  and 
determine  significance  of  data. 

b.  Grantee.  The  costs  to  the  grantee 
will  be  minimal  since  they  must  send 
some  one  to  the  individual’s  work  site 
to  assess  the  progress  being  made  by  the 
enrollee.  This  visit  would  coincide  with 
the  delivery  of  the  questionnaire. 


c.  Enrollee.  This  questionnaire  will  be 
completed  at  the  work  site.  There  will 
be  no  cost  to  the  enrollee. 

12.  Estimates  of  the  burden  of  the 
collection  of  information. 

a.  Number  of  Respondents.  2,000. 

b.  Frequency  of  Response.  Once. 

c.  Annual  Burden.  30  minutes  x  2,000 
enrollees=l,000  hours.  Time 
requirements  were  based  on  a  pre-test  of 
the  survey  instrument. 

13.  Amendments  to  existing 
collections.  This  is  a  new  data 
collection  for  ETA  that  will  count  as  a 
+1,000  PC  hours  towards  ETA’s 
Information  Collection  Budget  (ICB). 

14.  Plans  for  publication.  Not 
Applicable.  Information  collected  will 
be  used  for  policy  recommendations 
and  program  operations. 

B.  Collections  of  Information  Employing 
Statistical  Methods 
1.  Sampling  method.  The  information 
would  be  collected  using  accepted 
statistical  sampling  techniques.  A  three- 
part  process  will  be  employed  involving 
three  strata — States,  minority  national 
sponsors,  and  the  remaining  national 
sponsors.  All  participants  would  have 
some  chance  of  being  selected  under  the 
proposed  sample  design.  Before 
beginning  the  process  of  selecting  the 
sample,  it  was  determined  that  a  sample 
of  2,000  respondents  would  be  required 
to  provide  sufficient  data  to  generalize 
conclusions  to  the  SCSEP  population. 
This  decision  was  driven  somewhat  by 
the  need  to  obtain  a  sample  size 
sufficiently  large  for  minority 
populations  (American  Indian,  Asian- 
Pacific  Islanders  and  Hispanics)  which 
formed  less  than  15  percent  of  the  total 
number  of  older  workers  served  by  the 
program. 

State  Strata.  An  initial  determination 
was  made  that  ten  States  would  provide 
a  sufficient  number  of  States  to  be 
representative  of  all  States.  Since  the 
allocation  of  slots  to  States  represents  22 
percent  of  the  total,  a  rounded  figure  of 
20  percent  was  applied  to  the  total 
sample  to  derive  a  State  sample  of  400 
respondents.  The  number'of  cases  was 
equally  divided  between  the  ten  States 
selected  or  40  respondents  per  State 
,  selected.  Then  the  States  were  arrayed 
by  the  number  of  slots  provide  to  each 
and  the  cumulative  number  of  slots  was 
posted  throughout  the  list.  This  was 
followed  by  selecting  a  skip  interval  of 
1,500.  This  was  based  on  the  total 
number  of  slots  in  all  of  the  States 
(14,901  rounded  to  15,000)  and  10 
States  (15,000  slots  divided  by  10 
States=l,500  skip  interval).  A  random 
start  number  between  1  and  1,500  was 
selected  to  identify  the  first  State.  For 
example,  if  the  random  number  was 
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200,  the  State  with  a  cumulative  range 
that  included  the  number  200  would  be 
selected.  Subsequent  selections  were 
made  by  adding  200  to  the  random  start 
number.  The  result  was  to  select  the 
following  State  clusters: 

CA.  NY.  TX,  OH,  NJ,  MO.  HI,  AL.  MD 
&  VI=400  cases  National  Strata.  As 
noted  above,  20  percent  of  the  sample 
was  assigned  to  the  States;  therefore,  the 
remaining  80  percent  of  the  sample  was 
assigned  to  the  national  sponsors  in  line 
with  the  number  of  SCSEP  slots 
allocated  to  them.  The  selection  of  the 
National  Sponsors  followed  a  two-part 
process.  Each  sponsor  was  treated  as  a 
stratum.  Three  minority  grantees  were 
designated  as  certainty  strata  to  ensure 
tliat  a  sufficient  number  of  hits  would 
occur.  Each  of  the  three  minority 
grantees  was  assigned  a  sample  size  of 
100  respondents.  The  remainder  of  the 
sample  was  assigned  to  the  other 
national  sponsors  on  a  proportional 
basis.  This  resulted  in  the  following 
sample; 

Certainty  Strata  100  each=300  cases 
(minority  sponsors) 

Proportional  sample  range  437-53  cases 
(remaining  national  sponsors) 
depending  on  no.  of  slots  per 
grantee=1300  total  cases 
Estimation  procedure.  The  results  of 
the  survey  will  be  reported  as 
proportions  (expressed  as  percentages). 
For  example,  for  question  one,  xx.x%  of 
the  respondents  were  with  the  SCSE 
Program  5  years  of  more,  yy  .y%  were 
with  the  program  more  than  2  years  but 
less  than  5  years,  etc. 

1.  Sample  Proportions.  A  sample 
proportion  (p)  for  each  survey  item 
category  is  computed  by: 

P„  =350FV„^  I,  or 


where  x  is  a  random  variable  that  equals 
1  if  the  ith  sample  respondent  selects 
the  particular  category  and  equals  0 
otherwise,  and  n  is  the  sample  size. 

The  variance  is  a  measure  of 
variability,  that  is,  the  different  values 
that  a  sample  statistic  like  the 
proportion  can  have,  given  the  size  of 
the  sample  and  the  true  (population) 
proportion.  Because  the  population 
proportion  is  unknown,  it  is  estimated 
by  the  sample  proportion,  p.  The 
estimated  variance  of  p,  V(p).  is 
computed  by: 

V(p)=l(p(l  -  p))/(n  - 1)1*11  -  (n/N)l 

121. 


The  term  [1  -  (n/N)l  is  the  finite 
population  correction  factor,  whith 
takes  into  account  the  reduction  in  the 
sampling  variance  attributable  to  the 
proportion  of  the  population  that  is 
sampled. 

2.  Cluster  Samples.  A  two-stage 
sample  was  selected  for  the  State 
sponsors.  The  primary  sampling  units 
(PSU)  were  selected  with  probabihties 
proportional  to  size  (pps).  A  fixed 
number  of  40  cases  were  selected  from 
each  of  the  PSU’s  in  the  second  stage  in 
order  to  maintain  a  constant  overall 
sampling  fraction.  The  estimated 
proportion  for  a  sample  selected  pps  is: 

Ppps  Pi  [31. 

1=1 

where  p*  is  the  sample  proportion  for 
cluster  i,  given  by  (ll.  and  m  is  the 
number  of  clusters  (PSU)  selected  in  the 
first  stage. 

The  estimated  variance  of  ppp*  is: 

V(Ppps)  =  ll/(m(m-l))} 
m 

*£(Pi-Ppps)^  [^3- 

i=l 

The  finite  correction  factor  has  been 
omitted  because  the  overall  sampling 
fi-action  of  400/15.000  has  a  negligible 
effect  on  the  variance. 

3.  Stratified  Samples.  Survey 
respondents  are  selected  from  several 
organizations,  which  are  treated  as 
strata  for  the  purposes  of  estimating 
survey  statistics.  Because  a  sample  bf 
100  cases  is  selected  from  three 
minority  organizations,  the  sample  is 
not  proportional  for  all  national  strata. 
The  estimates  are  therefore  weighted  to 
reflect  the  contribution  of  each  strata  to 
the  national  estimate.  Weights  are 
computed  by  the  formula; 

Wh=Nh/N  [51. 

where  Nh  is  the  size  of  the  strata  (the 
number  of  members  for  national  sponsor 
h)  and  N  is  the  total  number  of  members 
for  all  of  the  national  sponsors. 

The  weighted  proportion  is  computed 
by: 

P.=tw,p,  161. 

h=l 

where  ph  is  the  sample  proportion  for 
stratum  h,  given  by  (1). 

The  estimated  variance  of  pw  is: 


V(P.)=E  W^(P,) 

Note:  V(ph)=is  given  by  equation  (21  or 
l4l  as  appropriate  (71.  Degree  of 
accuracy  needed  for  the  purpose 
described  in  the  justification.  95  percent 
confidence  intervals  for  survey 
estimators  are  constructed  by 
0±1.96*sqrt(V(6)l,  where  6  is  an 
estimator  such  as  p*  and  sqrt(V(0)l  is 
the  square  root  of  the  estimated  variance 
of  0. 

2.  Procedures  for  the  collection  of 
information. 

a.  Sample  selection.  The  Department 
would  provide  instructions  to  the 
grantees  involved  on  how  to  select  a 
sample  from  among  their  records  using 
a  random  numbering  table. 

b.  How  delivered.  The  sponsor’s 
representative  (either  staff  or  enrollees) 
would  hand-carry  the  questionnaire  to 
the  host  agency  cconmunity  service 
assignment  site  for  completion  by  the 
participant  or  with  the  assistance  of  the 
sponsor’s  representative. 

c.  How  collected:  The  SCSEP 
participants  would  return  the 
questionnaire  to  the  sponsor’s 
representative  after  completion  or  if  the 
participant  is  not  functionally  literate, 
the  sponsor’s  representative  would 
verbally  administer  the  questionnaire  on 
site.  This  would  ensure  responses  are 
obtained  from  the  SCSEP  piulicipant  in 
a  timely  manner.  Note:  since  the 
questions  are  almost  entirely  objective, 
interview  bias  should  not  be  a  major 
concern. 

d.  How  provided  to  the  Department  of 
Labor.  The  sponsor  would  insert  the 
completed  questionnaires  in  an  envelop 
and  return  them  to  the  Department 
without  any  attempt  to  analyze  the 
individual  questionnaires. 

3.  Methods  to  maximize  response 
rates  and  to  deal  with  issues  of  non¬ 
response.  As  indicated  above,  the 
questionnaires  will  be  hand-delivered  to 
the  enrollee  work  site  and  completed 
while  the  project  worker  is  discussing 
enrollee  progress  with  the  host  agency. 
The  response  rate  is  anticipated  to  be  90 
percent  or  better  based  on  a  pretest  in 
which  all  respondents  completed  and 
returned  the  questionnaires. 

4.  Tests  of  procedures  or  methods  to 
be  undertaken.  An  informal  pretest  of 
twenty  individuals  was  undertaken  to 
ensure  that  the  questionnaire  could  be 
easily  understood. 
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5.  Individuals  consulted  on  the  design 
of  the  questionnaire  and/or  statistical 
methodology. 


Lawrence  Qecy .  202-637-8400  National  Caucus  and  Center  for  Black  Aged. 

Donald  Davis .  202-637-8400  National  Council  on  the  Aging. 

Michael  Flor .  206-624-1221  National  Asian-Pacific  Center  on  Aging. 

Dorinda  Fox  .  202-624-9507  National  Council  of  Senior  Citizens. 

Robert  Mizerak .  212-310-9120  National  Urban  League. 

Glenn  Northup  .  202-434-2277  American  Association  of  Retired  Persons. 

Henry  Rodriquez .  213-487-1922  Association  Nacional  Pro  Personas  Mayore". 

Andrea  Wooten  .  703-522-7272  Green  Thumb,  Inc. 

Robert  Casady  .  202-606-7370  Bureau  of  Labor  Statistics. 

Roberta  Sanster  .  202-606-7517  Bureau  of  Labor  Statistics. 


U.S.  Department  of  Labor, 

Employment  and  Training  Administration, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210 

Dear  Enrollee:  Welcome  to  the  Department 
of  Labor’s  White  House  Conference  on  Aging 
Needs  Assessment  Team! 

The  enclosed  questionnaire  has  been 
developed  to  determine  the  employment  and 
training,  health,  and  housing  related  needs  of 
the  SeniOT  Community  Service  Employment 
Program  (SCSEP)  enrollees.  You  play  a 
critical  role  in  the  first  comprehensive  needs 
assessment  of  SCSEP  enrollees.  No  one  is 
required  to  complete  this  questionnaire.  You 
are  being  asked  to  complete  it  voluntarily. 
However,  your  responses  are  important  to  us 
since  you  were  selected  on  a  statistically 
random  basis.  This  means  your  responses 
represent  hundreds  of  other  enrollees’  needs 
as  well  as  your  own.  We  are  asking  you  to 
complete  the  survey  so  we  can  learn  how  to 
meet  more  efiectively  your  needs  and  the 
needs  of  others  like  you. 

Please  answer  each  question  by  circling  the 
number  of  the  response  which  most 
accurately  reflects  your  situation.  There  are 
no  right  or  wrong  answers.  Just  answer  the 
question  honestly.  Your  name  will  not  be  on 
the  siuvey,  so  no  one  will  know  what 
answers  you  give.  If  you  have  any  questions 
at  any  time  during  the  survey,  please  direct 
them  to  the  individual  who  provided  this 
questionnaire  to  you. 

The  results  of  the  survey  will  be  shared 
with  the  delegates  to  the  White  House 
Conference  on  Aging  in  May  1995.  In 
addition,  the  summary  data  will  be  provided 
to  all  of  the  organizations  operating  SCSEP 
programs.  This  will  enable  them  to  determine 
what  local  resources  in  the  community  can 
be  brought  to  bear  on  the  needs  identified 
through  this  process. 

We  estimate  that  it  will  take  an  average  of 
30  minutes  per  respondent  to  complete  this 
questionnaire.  If  you  have  any  comments 
regarding  this  estimate  or  any  other  aspect  of 
the  questionnaire,  including  suggestions  for 
reducing  the  time  needed  to  respond,  send 
them  to  the  Division  of  Older  Worker 
Programs,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  C4524, 
Washington,  DC  20210  and/or  the  Office  of 
IRM  Policy,  Department  of  Labor,  Room  N- 
1301,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (Paperwork 
Reduction  Project  1225-XXXX). 

Thanks  for  your  assistance. 


Sincerely, 

Charles  L.  Atkinson, 

Chief,  Division  of  Older  Worker  Programs. 

U.S.  Department  of  Labor — Employment  and 
Training  Administration 

White  House  Conference  on  Aging — Needs 
Assessment  Survey 

The  Department  of  Labor  needs  your  help 
in  completing  this  survey  so  we  can  learn 
how  to  better  meet  your  needs  and  the  needs 
of  others  like  you.  Completion  of  the 
questionnaire  will  take  approximately  30 
minutes  of  your  time.  The  survey  is 
voluntary — you  are  not  required  to  complete 
it.  However,  your  responses  to  the 
questionnaire  are  valuable  and  your 
participation  will  be  greatly  appreciated.  The 
contents  of  your  questionnaire  will  be  treated 
confidentially.  When  you  have  completed  the 
questionnaire — please  seal  it  in  the  envelope 
provided.  Thank  you  very  much  for  taking 
the  time  to  fill  it. 

Section  1.  Work  Profile 

1.  How  long  have  you  been  in  the  Senior 
Community  Service  Employment  Program/ 
Title  V  (circle  the  number  of  your  answer)? 

1  Less  than  6  months 

2  More  than  6  months  but  less  than  2  years 

3  More  than  2  years  but  less  than  5  years 

4  5  years  or  more 

2.  Did  you  work  in  paid  employment, 
before  enrollment  in  Title  V  (circle  the 
number  of  your  answer)? 

1  In  the  last  3  months 

2  More  than  3  months  but  less  than  6 

months  ago 

3  More  than  6  months  but  less  than  1  year 

ago 

4  More  than  1  year  ago 

5  1  have  never  worked  for  pay 

If  your  answer  was  #5,  —  skip  to  question 
#5. 

3.  In  your  last  job  before  enrollment  in 
Title  V,  you  received  on-the-job  training 
(circle  the  number  of  your  answer.) 

1  Yes 

2  No 

4.  Did  you  leave  your  last  paying  job  before 
enrollment  in  Title  V  because  (circle  the 
number  of  your  answer)? 

1  You  retired  from  work 

2  You  were  laid  off/terminated 

3  You  resigned/quit 

4  You  were  ill 

5  You  were  disabled 


6  other,  please  explain 


5.  In  1995,  you  want  to  (circle  the 
number(s)  of  the  two  most  important 
responses  for  your  answer.) 

1  Learn  new  skills 

2  Continue  your  assignment  with  the  Senior 

Community  Service  Employment 
Program 

3  Spend  time  on  personal  interests 

4  Help  my  community 

5  Get  a  job  off  the  Senior  Gommunity 

Service  Employment  Program 

6  )oin  an  employment  related  training 

program 

7  Other,  please  explain 


6.  Do  you  currently  worry  about  money 
(circle  the  number  of  your  answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  Few  times  a  year 

7.  Are  you  currently  able  to  pay  your  bills 
on  time  (circle  the  number  of  your  answer)? 

1  Rarely 

2  Some  of  the  time 

3  Most  of  the  time 

8.  Excluding  the  Senior  Gommunity 
Service  Employment  Program,  are  you 
currently  employed  (circle  the  number  of 
your  answer)? 

1  Not  at  all 

2  Less  than  10  hours  each  week 

3  Between  10-24  hours  each  week 

4  More  than  24  hours  each  week 

9.  Do  you  want  to  work  (circle  the  number 
of  your  answer)? 

1  Less  than  10  hours  each  week,  —skip  to 

question  #11 

2  Between  10-24  hours  each  week  —skip  to 

question  #11 

3  More  than  24  hours  each  week  —skip  to 

question  #11 

4  Not  at  all 

10.  At  this  time,  the  main  reason  you  do 
not  want  to  work  is  (circle  the  number  of 
your  answer.) 

1  You  have  other  obligations,  such  as  care 

giving,  etc. 

2  You  have  sufficient  income 

3  You  have  other  interests 

4  You  are  ill 

5  You  are  disabled 

6  Other,  please  explain 
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11.  When  employers  offer  jobs  in  your 
community,  do  you  feel  they  hire  older 
workers  (circle  the  number  of  your  answer)? 

1  Rarely  or  none  of  the  time 

2  Some  of  the  time 

3  Most  of  the  time 

12.  In  the  past  month,  have  you  applied  for 
a  paying  job  in  your  community  (circle  the 
number  of  your  answer)? 

1  Not  at  all 

2  1-9  times 

3  10-19  times 

4  20  or  more  times 

13.  How  did  you  learn  previously  about  job 
openings  (circle  all  of  the  numbers  that  apply 
for  your  answers)? 

1  The  newspaper 

2  Radio 

3  Television 

4  Local  employment  services 

5  Friends  or  relatives 

6  Other,  please  explain 


14.  Would  you  like  to  be  employed  in  the 
following  type  of  job  (circle  the  number  of 
your  top  two  choices  for  your  answer) 

1  Clerical/office 

2  Mechanical/technical 

3  Public  service 

4  Manufacturing 

5  Agriculture 

6  Sales 

7  Health  care 

8  Home  care 

9  Child  care 

10  Food  service 

11  Education 

12  Other,  please  explain 


15.  Do  you  currently  receive  any  of  the 
following  benefits?  (circle  all  of  the  numbers 
that  apply  for  your  answer.) 

1  Social  Security  Retirement 

2  Medicare  premiums,  special  programs 

paying  deductibles  and  co-payments 

3  Subsidized  Housing 

4  Medicaid 

5  Social  Security  Disability 

6  Supplemental  Security  Income  (SSI) 

7  Other,  please  explain 


8  None  of  the  above 

16.  If  you  started  working  outside  of 
SCSEP,  would  any  of  the  following  benefits 
you  are  now  receiving  change?  (circle  the 
numbers(s)  of  the  two  major  benefits  lost  for 
both  “a.”  and  “b.”  below.) 

a.  Work  Related  Benefits 

1  Sick  leave 

2  Annual  leave 

3  Paid  holidays 

4  You  do  not  know 

b.  Government  Subsidized  Benefits 

5  Rent  costs  increase 

6  SSI  check  reduced  or  cutoff 

7  Food  stamps  reduced  or  cutoff 

8  Lose  Medicaid 

9  You  do  not  know 

10  Not  applicable 
Section  II.  Health  Profile 

17.  Your  physical  health  since  you  began 
your  participation  in  the  Senior  Community 
Service  Employment  Program  has  shown 
(circle  the  number  of  your  answer) 


1  No  improvement 

2  Some  improvement 

3  A  great  deal  of  improvement 

4  None 

5  Your  health  was  good  when  you  started 

the  program 

18.  Your  personal  outlook  since 
participating  in  the  Senior  Community 
Service  Employment  Program,  has  shown 
(circle  the  number  of  your  answer) 

1  No  improvement 

3  Some  improvement 

4  A  great  deal  of  improvement 

5  None 

6  Your  personal  outlook  was  good  when 

you  started  the  program 

19.  Most  of  the  time,  when  you  are  sick  or 
injured  you  (circle  the  number  of  your 
answer.) 

1  Co  to  a  private  doctor 

2  Go  to  the  emergency  room 

3  Co  to  a  clinic 

4  Treat  yourself 

5  Do  nothing 

6  Other,  please  explain 


20.  Your  last  visit  to  the  doctor  was  (circle 
the  number  of  your  answer.) 

1  1  to  3  month(s)  ago 

2  4  to  6  months  ago 

3  7  to  12  months  ago 

4  More  than  12  months  ago 

5  Rarely  visit  a  doctor 

21.  The  doctor  you  go  to  is  (circle  the 
number  of  your  answer.) 

1  0  to  10  miles  away 

2  11  to  20  miles  away 

3  21  to  40  miles  away 

4  Over  40  miles  away 

5  You  do  not  go  to  a  doctor 

22.  Do  you  go  to  the  dentist  (circle  the 
number  of  your  answer)? 

1  Rarely 

2  Only  when  you  have  a  problem 

3  Every  six  months 

4  Once  a  year 

23.  Do  you  use  (circle  the  number(s)  of  all 
responses  that  apply  for  your  answer)? 

1  Eyeglasses/contact  lens 

2  Hearing  aids 

3  Dentures 

4  Cane/walker/wheelchair 

5  Other,  please  explain 


6  None 

24.  Do  you  use  Doctor  prescribed 
medication  (circle  the  number  of  your 
answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  A  few  times  a  year  or  less 

25.  You  need  new/additional  (circle  the 
number(s)  of  all  responses  that  apply  for  your 
answer.) 

1  Eyeglasses/contact  lens 

2  Hearing  aids 

3  Dentures 

4  Cane/walker/wheelchair 

5  Other,  please  explain 


26.  For  1994,  your  medical  costs  were 
(circle  the  number  of  your  answer.) 

1  All  paid  for  by  insurance  or  other 

methods 

2  Partially  paid  for  by  insurance  or  other 

methods 

3  Paid  almost  entirely  by  you 

27.  For  1994,  your  prescription  drug  costs 
were  (circle  the  number  of  your  answer.) 

1  All  paid  for  by  insurance  or  other 

methods 

2  Partially  paid  for  by  insurance  or  other 

methods 

3  Paid  almost  entirely  by  you 

28.  For  1994,  you  had  medical  coverage 
through  (circle  the  number(s)  of  all  responses 
that  apply  for  your  answer.) 

1  Private  insurance 

2  Medicare 

3  Medicaid 

4  VA  medical  care 

5  Other,  please  explain 


6  You  do  not  have  medical  coverage 

29.  Are  you  responsible  for  taking  care  of 
a  family  memberfs)  (circle  the  number  of 
your  answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  A  few  times  a  year  or  less 

30.  Do  you  take  care  of  the  following 
family  member(s)  or  others  (circle  the 
numbeifs)  of  all  responses  that  apply  for  your 
answers(s))? 

1  Child(ren) 

2  Adult(s) 

3  Disabled/ill  child(ren) 

4  Disabled/ill  adult(s) 

5  A  ffiend/neighbor 

6  You  do  not  take  care  of  family  memberfs), 

—  skip  to  question  #32 

31.  Do  you  need  help  taking  care  of  family 
members  or  others  (circle  the  number  of  your 
answer)? 

1  Daily  * 

2  Once  or  twice  a  week 

3  Several  times  a  month 

4  Once  a  month  or  less 

32.  Each  night,  do  you  go  to  bed  hungry 
(circle  the  number  of  your  answer.) 

1  Yes 

2  No 

33.  Do  you  practice  physical  exercise 
(circle  the  numbers  for  all  responses  that 
apply  for  your  answer)? 

1  Almost  never  (any  exercise) 

2  Once  or  twice  a  week  (slow  walking  or 

similar  exercise) 

3  Three  or  more  times  a  week  (slow  walking 

or  similar  exercise) 

4  Once  or  twice  a  week  (aerobic  level 

exercise) 

5  Three  or  more  times  a  week  (aerobic  level 

exercise) 

34.  Presently,  are  you  satisfied  with  your 
life  (circle  the  number  of  your  answer)? 

1  Rarely 

2  Some  of  the  time 

3  Most  of  the  time 

35.  Do  you  feel  lonely  (circle  the  number 
of  your  answer)? 
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Avail¬ 
able  1 

Good/ 

safe 

oondi- 

lioa 

Hot  water  . . 

€ 

6 

Air  conditionertoooler _ < 

7 

7 

Telephone  _ _ ’ 

€ 

8 

c.  Appiianoes: 

Washer . . 

9 

9 

Dryer . .  i 

10 

10 

Radio . 

11  ' 

11 

TV  . . 

12 

12 

Video  Cassette  Re¬ 
corder  (VCf^ _ 

13 

13 

Microwave _ = 

,  14 

14 

Computer _ j 

15. 

15 

Dishwasher _ ? 

16: 

16 

d.  Security: 

Locking  doors  and  win-  , 
dows  . ' 

17 

17 

1  Rarety 

2  Some -Off  the  time 

3  Most  of  the  time 

36.  Are  you  sick— requiring  bed  re^fcircle 
the  Buirfeer  of  your  answer)? 

1  Rarely 

2  Some  of  the  time 

3  Most  of  the  time 

Section  JIL  Household  Rrofrlc 

37.  Do  you  live  (circle  the  number  of  your 
answer)? 

1  Alone 

2  Together  with  your  sf>ou9e/domestk; 
partaer 

3  Together  with  your  child(ren) 

4  Together  with  your  grandcfaildfieni 

5  Together  with  other  j«lative(s) 

6  Together  with  non-relatives 

7  Group  home 

8  Halfway  house 

7  Other,  please  explain 


38.  Qo  yon  have  a  pat  (circle  the  num/ber 
of  your  oiuweii? 

1  Yes 

2  No 

39.  Including  yourself,  the  number  of 
person(s)  that  live  »  your  househcM  is 

40  Do  you  live  in  a  (circle  the  number  of 
your  answer)? 

1  House 

2  Aparhiierrt 

S  habile  home 

4  Senior  citizens  housing  complex 

5  Condominium/town  house 

6  Group  home 

7  Halfway  house 

8  Assisted  living  facility 

9  Subsidized  housing 
to  Other,  f^se  exptoin 


11  You  do  not  have  a  housing  arrangement 
41.  Other  than  SCS^,  do  you  spend  most 
of  your  time  during  the  day  (circle  the 
number  of  your  answer)? 

1  Working  for  pay 

2  Doing  household  chores 

3  Looking  for  work 

4  Volunteering 

5  Participating  in  social  activities 

6  Watching  TV 

7  Reading 

8  Carisg  for  family  members 

9  Can  Bg  for  rRm-family  members 

10  Other,  please  explain 


42.  The  {daoe  where  you  live  has  the 
following  item(s)  (circle  the  nmnber(s)  of  all 
responses  that  apply  for  your  answer.) 


Avall- 
abte  j 

Good/ 

safe 

condi¬ 

tion 

a.  Basics:  ' 

Electricity/gas  service  .... 

1 

1 

Heater . , 

2 

2 

Indoor  plumbing  arxl 
bath _ _ ; 

31 

3 

Helhgerdlor  ... . . 

4  1 

4 

Stove  . . 

5I 

5 

43.  Do  you  piay  the  following  utility  bills 
(circle  the  number(s)  of  all  responses  that 
apply  for  your  answerfs))? 

1  Electric 

2  Gas/propane 

3  Water/sewCT 

4  Coal/firewood 

5  Heating  oil 

6  Telephone 

44.  Do  you  have  problems  with  (circle  the 
numl)er(s)  of  all  responses  that  apply  for  your 
answeifsD? 

1  Mice  and/or  rats 

2  Roaches 

3  Other  insects  and/or  pests 

4  None  of  the  above 

45.  The  place  where  you  live,  do  you 
(circle  the  number  of  your  answer)? 

1  Own,  mortgaged 

2  Own,  not  mortgaged 

3  Rent 

4  Do  not  pay  fca 

5  Homeless 

46.  The  place  where  you  live  is  in  foircle 
the  numbed  of  your  answer.) 

1  Good  condition 

2  Fair  Condition  , 

3  Poor  condition 

47.  When  you  need  to  go  somewhere  do 
you  usually  (circle  the  niunber  of  your 
answer)? 

1  Walk 

2  Get  a  ride  from  a  senior  service 

3  Take  public  transportation 

4  Drive  your  car 

5  Pay  for  a  ride  from  someone 

6  Ride  your  bike 

7  Take  a  taxi 

8  Borrow/rent  a  oar 

9  Other,  please 

explain _ 

48.  Do  you  have  a  vehkie  oramtanobile  in 
ruBRtng  condition  (ciicle  the  number  of  your 
answer)? 

1  Yes 

2  No, 

49.  Do  you  have  a  valid  drivers?*  license 
(circle  the  number  of  swot  answer)? 

1  Yes 

2  No  — ♦  Skip  to  qaestirm  #54 


50.  Oo  you  have  vehicle  insurance  which 
pennits  you  to  drive  on  public  roads  (cbole  ' 
the  number  of  your  answer)? 

1  Yes 

2  No 

51.  Y-imr  greatest  desires  are  f(ar|cimdethe 
nurahads)  of  the  two  most  critical  items  that 
apply  to  you  for  your  answers.) 

1  Food 

2  Housing 

3  Companionship 

4  Health/dental  care 

5  Transportation 

6  Paid  work 

7  Money 

8  Skills  training 

9  More  education 

10  Clothing 

52.  W’hen  you  have  a  problem,  do  you 
usually  (circle  the  number  of  your  answer)? 

1  Talk  to  someone 

2  Work  it  out  yourself 

3  Don’t  kaow  whet  to  do/wbo  to  call 

4  Visit  a  family  member 

5  Receive  reH^ous/professioDel  counseliiig 

6  Call  crisis  intervention 
Section  IV.  Population  Profrle 

53  You  are  (circle  the  number  of  your 
answer.) 

1  Female 

2  Male 

54.  What  is  your  age  (circle  the  number  of 
your  answer.) 

1  55-59 

2  60-^4 

3  65-74 

4  75-79 

5  80-^4 

6  85-89 

7  90-94 

8  95-99 

9  100  or  over 

55.  You  are  (circle  tbe  number  of  your 
answer.) 

1  Asian  American/Pacific  Islander 

2  Black  (not  Hispanic] 

3  Hispanic 

4  Native  American/ Alaskan  Native 

5  White  [not  Hispanic] 

6  Other,  please 

explain _ 

56.  You  are  curvently  (circle  the  number  of 
your  answer.) 

1  Single,  never  manried 

2  Widowed 

3  Married 

4  Separated 

5  Divorced 

6  Other,  please  explain 


57.  For  1994,  your  total  annual  household 
income  is  (circle  the  mmiber  of  youranswer.) 

1  $3,000  or  less 

2  $3,001  to  $6,000 

3  $6,001  to  $9,200 

4  $9,201  to  $12,300 

5  $12,301  to  $15,400 

6  $15,401  to  $18,509, 

7  Over  $18,500 

58.  You  participate  in  the  foliowai^  food 
programs  (circle  tbe  numherfs)  of  AIL 
RESPONSES  THAT  APPLY  for  your 
answer(s).) 
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T  Foorf  stamps 

2  Senior  meals  (nutrition  site  or  meals-on- 

Mrftecls) 

3  Commodity  distribution 

4  Food  banks 

5  Soup  kitchen 

6  N<jne  of  the  above 

59.  Your  primary  sourcc(s)  of  income  is/are 
(circle  the  number(s)  of  the  two  major 
sources  of  income  that  apply  for  your 
answer(s}.> 

1  Senior  Communtty  Service  Employment 

Program 

2  Paid  privete/puWic  employment 

3  Social  Security 

4  Supplemental  Security  Income  (SSI) 

5  General  assistance/ welfare  (GA> 

6  Aid  to  families  with  dependent  children. 

including  grandparents  (AFDC) 

7  Pension 

8  Military  benefits 

9  Money  from  relatives 


10  Food  stamps 

11  Other,  pfe^e  explain 


60.  The  highest  education  level  you  have 
completed  is  (circle  the  number  of  your 
answer.! 

1  8th  grade  or  under 

2  9th-l  2th  grade  (but  did  not  graduate! 

3  High  scho^  graduate 

4  GED 

5  1  to  3  years  of  college 

6  College  graduate 

7  Postgraduate  work 

61.  Are  you  (circle  the  number  of  your 
answer)? 

1  A  citizen  or  national  of  the  United  States 

2  An  alien  lawfully  admitted  for  permanent 

residence 

3  An  alien  authorized  by  the  Immigration 

and  Naturalization  S^ice  to  work  in  the 
United  States 


62.  Are  you  a  registcrral  voter  (circle  the 
number  of  your  answer)? 

1  Yes 

2  No 

63.  Are  you  a  U.S.  military  veteran  cirde 
the  numlxrr  of  your  answer)? 

1  Yes 

2  No 

64.  Do  you  tfiralify  for  U.S.  milittny 
benefits  (circle  the  number  of  your  answer)? 

1  Yes 

2  No 

3  Do  not  know 

65.  Your  activities  in  the  community 
(circle  the  number(s)  of  all  responses  that 
apply  for  your  answerfs.); 


Daily 

Weekly 

Monthly 

Rarely 

You  volunteer  in  youf  community  . . . 

t 

T 

t 

1 

You  particip?^  in  religious  worship  . . .  _  .  . . 

2 

2 

You  take  part  in  senior  activities  . . . . . . . . 

3 

3 

You  visit  friends  and  relatives . . . . . . . . . 

4 

4 

Your  friends  and  relatives  visit  you . . . . . . . 

5 

5 

5 

5 

66.  You  volunteer  at  the  (circle  the  numbers(s)  of  ail  responses  that  apply  for  your  answer(s).) 


DaHy 

Rarely 

1  Hospital _ _ _  «  . . . . . . 

1 

1 

) 

1 

2  Nursing  home  . . . . .  . . . . . 

2 

2 

2 

2 

3  School . . . . . . . . . . . 

3 

3 

3 

3 

4 

4 

4 

4 

5  Senior  center  . . . . . . . . . . 

5 

5 

5 

5 

6  Other,  please  explain 

7  You  do  not  volunteer 

67.  a.  Please  indicate  the  State  where  ymi 

live. _ 

b.  Please  indicate  the  county  where  you 

live. _ 

c.  Do  you  live  inside  the  limits  of  a  city, 

town,  borough,  or  village? _ Yes  _____ 

No.  If  yes,  please  provide  the  name. 

68.  Please  tell  us  the  three  most  important 
things  we  can  do  to  serve  you. 

1. _ 


2. 


3. 


69.  Did  you  complete  the  questionnaire 
(circle  the  number  of  your  answer)? 

1  VVithmit  assistance 

2  With  assistance 


Thank  you! 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-82] 

Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the  Canadian 
Standards  Association  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recogniz^  Testing 
Laboratory  (NKTL)  under  29  (^R 
1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 


Avenue,  N\V.,  Room  N365.3, 
Washington.  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Canadian  Standards  Association 
previously  made  application  pursuant 
to  section  6(h)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat 
1593.  29  U.S.C.  655).  Secretary  of 
Labor’s  Order  No.  1-90  (55  FR  9033). 
and  29  CFR  1910.7,  for  recognition  of  its 
Rexdale  (Toronto)  facility  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  57  FR  23429. 6/3/92;  , 

amended  57  FR  48804. 10/28/92).  and 
was  so  recognized  (see  57  FR  61452, 12/ 
24/92);  made  application  for  expansion 
of  the  recognition  of  its  Rexdale  facility 
(see  58  FR  64973, 12/10/93),  and  was  so 
recognized  of  its  (see  59  FR  5447.  2/4/ 
94);  made  application  for  inclusion  of 
its  Pointe-CIaire.  Richmond.  Edmonton. 
Moncton,  and  Winnipeg  facilities  in  the 
recognition  of  its  Rexdale  facility  as  an 
NRTL  (see  59  FR  10173. 3/3/34).  and 
was  .so  recognized  (see  59  FR  40602. 8/ 
9/94):  and  sub.sequently  made 
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application  for  expansion  of  its 
recognition  as  an  NRTL  (see  .58  FR 
84973, 12/10/93,  and  so  recognized  (see 
59  FR  5446,  2/4/94). 

CSA  applied  for  expansion  of  its 
current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for  51 
test  standards  (of  which  31  were 
determined  to  be  appropriate  standards) 
pursuant  to  29  CFR  1910.7,  which  was 
published  in  the  Federal  Register  on 
December  8. 1994  (.59  FR  63383).  No 
comments  were  received  concerning 
this  request  for  expansion. 

Notice  is  hereby  given  that  CSA’s 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  31  test  standards  (product 
categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-92),  are  ax  ailable 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
Occupationaf  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

The  addresses  of  the  laboratories 
covered  by  this  recognition  are: 

Canadian  Standards  Association, 

Rexdale  (Toronto)  Facility,  178 
Rexdale  Boulevard,  Rexdale,  Ontario 
M9W1R3,  Canada 
Canadian  Standards  Association, 
Pointe-Claire  (Montreal)  Facility,  865 
Ellingham  Street,  Pointe-Claire, 
Quebec  H9R  5E8,  Canada 
Canadian  Standards  Association, 
Richmond  (Vancouver)  Facility, 

13799  Commerce  Parkway, 

Richmond,  British  Columbia  V6V 
2N9,  Canada 

Canadian  Standards  Association, 
Edmonton  Facility,  1707-94th  Street, 
Edmonton,  Alberta  T6N  1E6,  Canada 
Canadian  Standards  Association, 
Moncton  Facility,  40  Rooney 
Crescent,  Moncton,  New'  Brunswick 
ElE  4M3,  Canada 
Canadian  Standards  Association, 
Winnipeg  Facility,  50  Paramount 
Road,  Winnipeg,  Manitoba  R2X  2W3, 
Canada. 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
the  Canadian  Standards  Association’s 
original  recognition,  including  details  of 
necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  adequacy  of  the  .staff,  the 
application,  amendments,  and 
documentation  submitted  by  the 
applicant,  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  as  well  as  the  evaluation  of  the 
current  request,  OSHA  finds  that  the 
Canadian  Standards  Association  has 
met  the  requirements  of  29  CFR  1910.7 


for  expansion  of  its  present  recognition 
to  test  and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  CSA’s  recognition  is  hereby 
expanded  to  include  the  31  additional 
test  standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910,  require  testing,  li.sting, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory,  This  recognition  is 
limited  to  the  use  of  the  following  31 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

CSA  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA’s  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

ANSI/IEEE  C37.20.1 — Metal-Enclosed 
Low-Voltage  Power  Circuit-Breaker 
Switchgear 

ANSI/IEEE  C37.20.2 — Metal-Clad  and 
Station-Type  Cubicle  Switchgear 
ANSI/IEEE  C37.20.3 — Metal-Enclosed 
Interrupter  Switchgear 
ANSI/IEEE  C37.21— Control 
Switchboards 

ANSI/IEEE  C37.23 — Metal  Enclosed  Bus 
and  Calculating  Losses  in  Isolated- 
Place  Bus 

ANSI/IEEE  C37.41 — Design  Tests  for 
High-Voltage  Fuses,  Distribution 
Enclosed  Single  Pole  Air  Switches, 
Fuse  Disconnecting  Switches  and 
Accessories 

ANSI/IEEE  C37.46 — Specifications  for 
Power  Fuses  and  Fuse  Disconnecting 
Switches 

ANSI/IEEE  C37.54 — Indoor  Alternating- 
Cuirent  High  Voltage  Circuit  Breakers 
Applied  as  Removable  Elements  in 
Metal-Enclosed  Switchgear, 
Assemblies — Conformance  Test 
Procedures 

ANSI/IEEE  C37.55— Metal-Clad 
Switchgear  Assemblie.s — 
Conformance  Te.st  Procedures 
ANSI/IEEE  C37.57 — Metal-Enclosed 
Interrupter  Switchgear  Assemblies — 
Conformance  Testing 
ANSI/IEEE  C37.58 — Indoor  AC 
Medium-Voltage  Switches  for  Use  in 
Metal-Enclosed  Switchgear — 
Conformance  Testing  Procedures 
ANSI/IEEE  C37.121— Unit 
Substations — Requirements 
ANSI/IEEE  C62.ll — Metal  Oxide  Surge 
Arresters  for  AC  Power  Circuits 
UL  13 — Power-Limited  Circuit  Cables 
ANSI/UL  508C — Power  Conversion 
Equipment 


ANSI/UL  611 — Central-Station  Burglar- 
Alarm  Systems 

ANSI/UL  636 — Holdup  Alarm  Units  and 
Systems 

UL  858A — Safety-Related  Solid-State 
Controls  for  Electric  Ranges 
UL  1424 — Cables  for  Power-Limited 
Fire-Protective-Signaling  Circuits 
UL  1651 — Optical  Fiber  Cable 
UL  1690 — Data-Processing  Cable 
UL  1776 — Higb-Pressure  Cleaning 
Machines 

UL  1951 — Electric  Plumbing 
Accessories 

UL  1993 — Self-Ballasted  Lamps  and 
Lamp  Adapters 
UL  1996 — Duct  Heaters 
UL  2044 — Commercial  Closed  Cinniit 
Television  Equipment 
UL  2083 — Halon  1301  Recovery/ 
Recycling  Equipment 
UL  2601-1 — Medical  Electrical 
Equipment 

UL  3101-1 — Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  3111-1 — Electrical  Measuring  and 
Test  Equipment:  Part  1:  General 
Requirements 

UL  8730-1 — Electrical  Controls  for 
Household  and  Similar  Use:  Part  1: 
General  Requirements 
The  Canadian  Standards  Association 
must  also  abide  by  the  following 
conditions  of  the  expansion  of  its 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  Canadian  Standards 
Association  program  which  is  available 
only  to  qualified  manufacturers  and  is 
based  upon  the  NRTL’s  evaluation  and 
accreditation  of  the  manufacturer’s 
quality  assurance  program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  CSA’s  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  CSA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  .standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

CSA  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  CSA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
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equipment  or  material  to  whigh  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

CSA  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

CSA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
vvlkre  it  has  been  recognized;  and 

CSA  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

Effective  Date 

This  recognition  will  become  effective 
on  March  24. 1995,  and  will  be  valid 
until  December  24, 1997,  (a  period  of 
five  years  from  the  date  of  the  original 
recognition.  December  24. 1992),  unless 
terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  IX'  this  20th  day  of 
March.  1995. 
foseph  A.  Dear. 

Assistant  Secretary. 

IFR  Diic.  95-7366  Filed  3-23-95:8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-09602) 

Proposed  Class  Exemption  for  Plan 
Asset  Transactions  Determined  by  In- 
House  Asset  Managers 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  class 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Etepartment)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA  or  the  Act)  and  from  certain 
taxes  imposed  by  the  Internal  Revenue 
Code  of  1986  (the  Code).  If  granted,  the 
proposed  exemption  would  exempt 
various  transactions  involving  employee 
benefit  plans  whose  assets  are  managed 
by  in-house  managers  (INHAMS) . 
provided  that  the  conditions  of  the 
proposal  are  met.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans,  the  sponsoring 
employers  of  such  plans,  INHAMS,  and 
other  persons  engaging  in  the  de.scribed 
transactions. 

DATES:  Written  comments  and  requests 
for  a  hearing  must  be  received  by  the 
Department  on  or  before  May  8. 1995. 


ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
,3  copies)  should  be  sent  to:  Pension  and 
Welfare  Benefits  Administration,  Office 
of  Exemption  Determinations.  Room  N- 
5649,  200  Constitution  Avenue.  NW. 
Washington,  DC  20210,  Attention; 

CIEBA  Class  Exemption  Proposal.  The 
application  for  exemption  (Application 
Number  D-9602),  as  well  as  all 
comments  received  from  interested 
persons,  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  tl.S.  Department  of 
Labor,  Room  N-5638. 200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  [.  Miller,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  Washington,  DC 
20210  (202)  219-8971  (not  a  toll-free 
number);  or  Paul  D.  Mannina.  Plan 
Benefits  Security  Division.  Office  of  the 
Solicitor.  U.S.  Department  of  Labor, 
Washington.  DC  20210  (202)  219-9141 
(not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
class  exemption  from  certain  of  the 
restrictions  of  sections  406  and  407(a)  of 
ERISA  and  from  certain  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  dated 
December  16. 1993,  submitted  by  the 
Committee  on  Investment  of  Employee 
Benefits  Assets  (CIEBA)  ‘  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  section  2570  subpart  B 
(55  FR  32836,  August  10. 1990).2 

1.  Background 

On  March  13, 1984,  the  Department 
granted  Prohibited  Transaction 
Exemption  84-14  (PTE  84-14)  (49  FR 
9494),  a  class  exemption  which  permits 
various  parties  who  are  related  to 
employee  benefit  plans  to  engage  in 
transactions  involving  plan  as.sets  if, 


'  CILBA  is  a  committee  of  the  Financial 
Execntives  Institute,  an  organization  whose 
membership  is  madeup  of  senior  Financial 
executives  in  corporations  engaged  in.  among  other 
things,  banking,  manufacturing,  and  insirrance. 

^Section  102  of  Reorgantzation  Plan  No.  4  of  1978 
(43  FR  47713.  October  17. 1978L  effective  Decertiber 
31. 1978  (44  FR  1065.  laauary  3. 1979).  generally 
tran-sferred  the  authority  of  the  Secretary  of  the 
Treastrry  to  isstie  exemptions  under  section 
4975(c)(Z)  of  ihe  Code  to  the  Secretary  of  Labor.  In 
the  ciLscussion  of  the  exemplion.  leferences  to 
sect  ions  406  and  408  of  the  Act  shoskl  be  read  to 
refer  as  welt  to  the  corresponding  ptov(sion.s  of 
sectioit  4975  of  the  Code. 


among  other  conditions,  the  assets  are 
managed  by  a  ‘'qualified  profe.s.sional 
asset  manager"  (QPAM),  which  is 
independent  of  the  parties  in  interest 
and  which  meets  specified  financial 
standards.  Additional  exemptive  relief 
is  provided  for  employers  to  furnish 
limited  amounts  of  goods  and  services 
in  the  ordinary  course  of  business. 
Limited  relief  is  also  provided  for  leases 
of  office  or  (;ommerc:ial  space  between 
managed  funds  and  QPAMs  or 
contributing  employers. 

The  QPAM  exemption  was  proposed 
by  the  Department  on  its  own  motion  in 
an  effort  to  give  institutional  managers 
greater  flexibility  to  engage  in  a  variety 
of  beneficial  transactions  which  w'ould 
otherwise  have  been  prohibited  by 
ERISA,  without  sacrificing  tlie  interests 
of  plan  participants  and  beneficiaries.  In 
its  proposal  for  the  QPAM  exemplion. 
the  Department  noted  its  belief  that,  as 
a  general  matter,  transactions  entered 
into  on  liehalf  of  plans  with  parties  in 
interest  are  most  likely  to  conform  to 
ERISA’s  general  fiduciary  standards 
where  the  decision  to  enter  into  the 
transartion  is  made  by  an  independent 
fiduciary.  Thus,  the  relief  contained  in 
the  QPAM  exemplion  was  predicated 
upon  the  existence  of  a  profes.sional 
asset  manager  who  is  solely  responsible 
for  the  disuetionary  management  of 
plan  a.ssets  that  are  transferred  to  iLs 
(xintrol. 

The  QPAM  exemption  did  not 
provide  relief  for  tran.sac.tions  involving 
the  assets  of  plans  managed  by  in-house 
asset  managers.  Nonetheless,  in  granting 
the  QPAM  exemption,  the  Department 
noted  that  the  grant  of  the  QPAM 
exemption  did  not  foreclose  future 
consideration  of  additional  exemptive 
relief  for  transactions  involving  plan 
assets  that  are  not  managed  by 
‘■QPAMs"  or  for  transactions  which  do 
not  meet  all  of  the  conditions  of  PTE 
84-14.  The  Department  further  stated 
that  it  would  consider  pursuing 
additional  exemptive  relief  for 
transactions  involving  assets  of  plans 
managed  by  in-house  managers  it  the 
requisite  findings  under  .section  4i)H(a) 
could  be  made. 

CIEBA,  in  its  application,  has 
requested  e.xemptive  relief  for  in-house 
managers  similar  to  that  available  to 
outside  managers  tinder  the  QP.'\M 
exemption.  CIEB.\  represents  that  in- 
house  managers  encounter  technical 
problems  under  the  prohibited 
transaction  nilcs  of  ERISA  in  the  course 
of  considering  arm’s-length  transactions 
that  would  be  in  the  interests  of  their 
plans.  The  applicant  believes  that  the 
narrowly’  fo<.ttsed  relief  rftquested. 
combined  with  the  conditions  ar«l 
restrictions  built  into  the  exemption. 


15598 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24.  1995  /  Notices 


should  resolve  the  most  common 
problems  faced  by  CIEBA  members 
while  being  protective  of  the  interests  of 
plan  participants  and  beneficiaries. 

II.  Discussion  of  the  Application 

A  Summary  of  Facts  and 
Representations 

The  application  contains  facts  and 
representations  with  regard  to  the 
requested  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

The  applicant  represents  that  many 
transactions  that  have  little  if  any 
potential  for  abuse  of  the  plan  constitute 
technical  prohibited  transactions  as  a 
result  of  the  breadth  of  the  rules  under 
section  406(a)  and  the  definition  of 
party  in  interest.  The  applicant  states 
that  the  problem  results  largely  from  the 
inclusion  of  all  persons  providing 
services  to  a  plan  in  the  definition  of  a 
party  in  interest,  under  section  3(14)(B) 
of  ERISA,  as  well  as  persons  owning  a 
10%  or  more  interest  in  such  service 
providers,  under  section  3(14)(H)  or  (I). 
For  example,  a  broker-dealer  who  has  an 
ongoing  relationship  with  a  plan 
through  its  securities  brokerage  business 
may  be  prohibited  from  selling  debt 
securities  issued  by  itself  or  its  parent 
organization  to  the  plan,  or  otherwise 
from  selling  property  to  the  plan  (other 
than  securities,  which  meet  the 
requirements  of  PTE  75-1).-'  Similarly, 
CIEBA  represents  that  a  hank  which 
provides  trustee  or  cu.stodial  services  to 
a  plan  may  not  be  able  to  engage  in  any 
sale  or  credit  transactions  with  that 
plan. 

CIEBA  states  that  INHAMs  have 
become  an  established  part  of  many 
large  companies  which  manage  some  or 
all  of  their  plan  assets  in-house. 
According  to  the  applicant,  many  of  the 
large  corporations  that  make  up  its 
membership  maintain  one  or  more 
employee  benefit  plans  holding  in  the 
aggregate  assets  in  excess  of  $250 
million.  These  large  corporations  have 
determined  that  they  can  reduce  costs 
and  maintain  high  quality  management 
hy  developing  an  in-house  asset 
management  capability  rather  than 
rtilying  exclusively  on  outside  managers 
or  con.sultants.  It  is  represented  that,  in 
addition  to  providing  reduced  costs  for 
comparahle  or  better  quality 
management,  in-house  managers  are 
attractive  to  employers  because  they 
devote  their  time  solely  to  the  plan’s 
asset  management  activities,  while 
outside  managers  have  other  clients  and 

‘40  FR  50845  ((><:loh<!r  31. 1<»75) 


responsibilities.  The  applicant  also 
asserts  that  the  named  plan  fiduciaries 
benefit  from  having  access  to  in-house 
expertise  and  advice  to  assist  them  in 
carrying  out  their  fiduciary 
re^onsibilities. 

The  applicant  represents  that  the  in- 
house  management  of  plan  assets  can 
take  several  forms.  The  in-house 
manager  may  be  a  direct  or  indirect 
subsidiary  of  an  employer  with  respect 
to  a  plan.  Alternatively,  the 
management  of  the  assets  may  be 
performed  by  a  division  or  group  within 
the  employer’s  corporate  structure  that 
reports  to  the  employer’s  treasurer  or 
senior  financial  officer.  In  some 
instances,  the  in-house  manager  is 
established  as  a  separate  membership 
non-profit  corporation,  with  the 
majority  of  the  members  being  officers 
or  directors  of  the  employer.  According 
to  the  applicant,  the  in-house  manager 
has  direct  management  responsibility 
over  at  least  part  of  the  assets,  and 
usually  also  advises  a  higher-level 
investment  committee  of  the  employer 
or  other  named  fiduciary  of  the  plan 
with  respect  to  asset  allocation  and  the 
selection  and  monitoring  of  outside 
managers. 

The  applicant  states  that  the  in-house 
manager’s  operations  are  monitored  by 
a  plan  fiduciary,  which  may  be  a  .senior 
management  employee,  a  committee 
made  up  of,  or  appointed  by,  the  plan 
sponsor’s  board  of  directors,  or  a  person 
otherwise  appointed  by  the  board  or  the 
named  fiduciary  of  the  plan.  The 
fiduciary  monitors  the  in-house 
manager’s  performance  and  sets 
investment  guidelines  and  objectives  for 
the  sponsor’s  plans.  The  investment 
guidelines  promulgated  by  the  fiduciary 
generally  describe  the  overall 
investment  strategy  and  objectives  for 
the  plan,  any  criteria  for  investment  in 
certain  asset  classes,  and  what  level  of 
approvals,  if  any,  are  required  for 
particular  investments. 

CIEBA  represents  that,  unless  the 
Department  provides  broad  exemptive 
relief  for  in-house  asset  managers,  plans 
will  be  disadvantaged  because  of  the 
restrictions  on  the  types  of  transactions 
an  in-house  manager  can  engage  in  on 
behalf  of  a  plan.  The  applicant  explains 
that,  with  very  large  plans,  there  may  be 
thousands  of  parties  in  interest,  so  that 
many  transactions  may  be  prohibited. 
The  task  of  determining  whether  a 
particular  transaction  is  prohibited  can 
present  a  considerable  burden  for  plan 
fiduciaries.  According  to  the  applicant, 
if  the  in-house  manager  wishes  to  enter 
into  a  transaction  which  he  or  she 
believes  would  be  beneficial  to  the  plan 
but  which  also  involves  a  party  in 
intere.st,  that  manager  must  either  (1) 


seek  an  individual  prohibited 
transaction  exemption;  (2)  retain  a 
QPAM  for  the  transaction:  or  (3)  forgo 
the  transaction.  The  applicant  argues 
that  seeking  an  individual  exemption 
involves  time  and  legal  expenses.  In 
addition,  the  applicant  notes  that  the 
use  of  a  QPAM  entails  additional 
expenses  for  the  plan  despite  the  fact 
that  the  in-house  manager  has  already 
done  most  of  the  work  required  for  the 
transaction,  including  performing  the 
necessary  due  diligence  as  to,  for 
example,  the  creditworthiness  of  the 
other  parties  to  the  transaction. Finally 
the  applicant  argues  that  forgoing  the 
transaction  may  cause  the  plan  to  miss 
out  on  a  beneficial  investment 
opportunity.  Thus,  CIEBA  argues  that  an 
INHAM  class  exemption  is  necessary 
because  the  existing  limitations  on  a 
plan’s  investment  choices  can  raise  a 
plan’s  investment  costs  in  the  short  run 
by  limiting  the  parties  with  whom  it 
may  deal,  and  adversely  affect 
investment  performance  in  the  long  run. 
Accordingly,  CIEBA  requests  relief  for 
three  general  categories  of  transactions 
which  are  more  fully  described  below. 

B.  Description  of  the  Requested 
Exemption 

1.  The  INHAM  Concept 

Under  the  requested  exemption,  an 
INHAM  would  be  defined  as  either  (1) 
a  direct  or  indirect  wholly-owned 
subsidiary  of  an  employer  with  respect 
to  a  plan,  or  a  direct  or  indirect  wholly- 
owned  subsidiary  of  a  parent 
organization  of  the  employer,  or  (2)  a 
membership  nonprofit  corporation,  a 
majority  of  whose  members  are  officers 
or  directors  of  the  employer  or  a  parent 
organization.  In  addition,  the  INHAM 
would  have  to  be  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  Under 
the  applicant’s  proposed  definition,  the 
employer  with  which  the  INHAM  is 
affiliated  must  be  a  plan  sponsor  (or 
group  of  related  plan  sponsors)  whose 
plan  or  plans  hold  in  the  aggregate 
assets  of  at  least  $250  million  of  which 
at  least  $50  million  of  such  assets  must 
be  under  the  direct  management  and 
responsibility  of  the  INHAM. 

2.  Transactions  With  Service  Providers 

The  applicant  requests  broad  relief  for 
transactions  between  a  plan  managed  by 
an  INHAM  and  a  person  who  is  a  party 
in  interest  with  respect  to  the  plan 
solely  by  reason  of  providing  services  to 
the  plan  or  solely  by  reason  of  a 

■•The  Department  is  expressing  no  opinion  as  to 
whether  the  above-described  tran.saction  would 
come  within  the  scope  of  relief  provided  by  ITF 
84-14. 
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relationship  to  such  service  provider. 
The  applicant  notes  that  the  broad  relief 
requested  is  similar  to  the  general 
exemption  in  PTE  84-14,  but  is  more 
restrictive  in  that  it  is  only  available  for 
transactions  with  service  providers. 
Among  the  conditions  suggested  by  the 
applicant  is  a  requirement  that  the  party 
in  interest  not  be  the  INHAM  or  a, 
person  related  to  the  INHAM.  A  party  in 
interest  and  an  INHAM  would  be 
considered  related  under  the  requested 
exemption  if  either  entity  owns  a  5%  or 
more  interest,  directly  or  indirectly,  in 
the  other  entity. 

In  addition,  the  terms  of  the 
transaction  would  have  to  be  negotiated 
by  the  INHAM  on  behalf  of  the  plan, 
and  the  INHAM  would  have  to  make  the 
decision  to  enter  into  the  transaction. 
Notwithstanding  the  foregoing,  the 
applicant  requests  that  the  proposed 
exemption  permit  the  plan  sponsor  to 
retain  approval  or  veto  power  over  large 
transactions  since  these  types  of 
transactions  are  customarily  subject  to 
increased  scrutiny  by  the  plan  sponsor. 
The  applicant  explains  that  the  higher 
levels  of  review  are  generally  conducted 
by  an  investment  committee  or  other 
named  fiduciary.  The  applicant  further 
represents  that  the  requirement  that  the 
INHAM  negotiate  and  decide  upon  the 
transaction  is  not  affected  by  any  such 
higher  levels  of  review. 

The  applicant  also  proposes  that  the 
exemption  not  provide  relief  for 
transactions  described  in  three  class 
exemptions  previously  granted  by  the 
Department:  PTE  81-6  (46  FR  7527, 1/ 
23/81)  (relating  to  securities  lending 
arrangements):  PTE  83-1  (48  FR  895, 1/ 
7/83)  (relating  to  acquisitions  by  plans 
of  interests  in  mortgage  pools);  or  PTE 
88-59  (53  FR  24811,  6/30/88)  (relating 
to  certain  mortgage  financing 
arrangements).-''  Lastly,  CIEBA  has 
suggested,  as  an  additional  condition, 
the  requirement  that  the  INHAM 
undergo  an  annual  fiduciary  audit  to 
determine  whether  the  written 
^  procedures  adopted  by  the  INHAM  are 
adequate  to  assure  compliance  with  the 
terms  and  conditions  of  the  exemption. 
,  The  applicant  represents  that,  by 

[requiring  a  party  independent  of  the 
employer  to  be  involved  in  overseeing 
compliance  with  the  exemption,  the 
fiduciary  audit  would  serve  as  a 
meaningful  additional  independent 
safeguard  while  not  unduly  interfering 
with  the  INHAM's  investment 
decisions. 

The  applicant  asserts  that  plans 
would  be  adequately  protected  under  •• 
j  the  proposal  because  the  INHAMs 


’  In  this  regard,  see  section  1(b)  of  PTE  84-14. 
which  contains  the  identical  requirement. 


would  be  independent  of  and  unrelated 
to  the  service  providers  with  whom  they 
are  dealing.  In  addition,  the  proposed 
definition  of  INHAM  is  designed  to 
assure  that  the  INHAM  is  in  the 
business  of  investment  management 
and,  thus,  in  a  position  to  develop 
experience  and  sophistication  in  dealing 
with  investment  issues.  The  registration 
of  the  INHAM  as  an  investment  adviser 
assures  that  the  INHAM  is  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  and  oversight  by 
the  Securities  and  Exchange 
Commission.  The  applicant  represents 
that  the  standards  proposed  for  the 
INHAM  limit  relief  to  only  those 
employers  whose  managers  have 
sufficient  resources  to  assure  knowledge 
and  sophistication  in  financial  and 
business  matters. 

3.  Specific  Exemptions  for  Employers 

CIEBA  represents  that,  where  a  plan 
is  sponsored  by  a  company  that  is  a 
producer  of  goods  such  as  appliances  or 
equipment,  the  plan  may  not  be  able  to 
purchase  the  appliances  or  equipment 
for  its  own  use.  even  at  cost,  because  the 
purchase  could  be  a  prohibited 
transaction.  Similarly,  the  plan  sponsor 
may  provide  services  in  the  ordinary 
course  of  its  business  to  consumers, 
such  as  utility  services  or  maintenance 
and  support  services  for  goods  or 
equipment  sold.  The  applicant  notes 
that,  while  section  408(b)(2)  provides  a 
statutory  exemption  for  the  provision  of 
services  to  a  plan  by  a  party  in  interest, 
including  an  employer,  that  statutory 
exemption  appears  to  limit  the 
sponsor’s  compensation  for  the 
provision  of  ser\'ices  to  its  “direct 
costs’’.*  CIEBA  argues  that,  for  many 
types  of  services,  it  may  he  difficult  as 
a  practical  matter  to  determine  what  the 
“direct  costs’’  of  these  services  would 
be,  or  the  particular  division  or 
subsidiary  of  the  sponsor  may  not  be 
willing  to  provide  the  services  at  direct 
cost  because  it  would  not  be  economical 
to  do  so.  In  addition,  with  services  such 
as  utilities,  the  company  providing  the 
service  may  not  necessarily  know 


*•29  CFR  §  2550.408b-2(a)  of  the  Department's 
regulations  provides  that  section  408(b)(2)  does  not 
contain  an  exemption  for  an  act  described  in 
.section  406(b)  even  if  such  act  occurs  in  connection 
with  a  provision  of  services  which  is  exempt  under 
section  40B(b)(2).  However,  regulation  section  29 
CFR  2550.408(b)-2(e)(3)  provides  that  if  a  fiduciary 
furnisfies  services  to  a  plan  without  the  receipt  of 
compensation  or  other  consideration  (other  than 
reimbursement  of  direct  expenses  properly  and 
actually  incurred  in  the  performance  of  such 
services  within  the  meaning  of  §  2550.408c -2(b)(3)). 
the  provision  of  such  services  does  not.  in  and  of 
itself,  constitute  an  act  de.scribed  in  section  406(b) 
of  the  Act. 


whether  the  transaction  involves  a  plan 
asset. 

Thus,  CIEBA  requests  an  exemption 
which  would  permit  the  sale,  leasing  or 
servicing  of  goods,  or  the  furnishing  of 
services,  to  a  plan  by  an  employer  or  its 
affiliate.  All  covered  transactions  would 
be  subject  to  a  number  of  conditions, 
including  the  requirement  that  the 
transactions  must  take  place  in  the 
ordinary  course  of  a  business  engaged  in 
by  the  employer  or  its  affiliate  with  the 
general  public  on  terms  no  less 
favorable  than  those  available  to  the 
general  public.  As  a  further  limitation, 
transactions  engaged  in  under  this 
exemption  could  not  exceed  1%  of  the 
employer’s  or  affiliate’s  annual  gross 
receipts  received  from  all  sources  for  its 
prior  taxable  year. 

CIEBA  also  requests  relief  for  the  . 
leasing  of  office  or  commercial  space  to 
employers.  The  applicant  represents 
that  the  statutory  exemption  under 
section  408(e)  of  ERISA,  for  the 
acquisition  and  leasing  of  “qualifying 
employer  real  property”,  may  not 
exempt  the  lease  of  a  single  parcel  of 
property  to  an  employer  or  affiliate  by 
a  plan."^  This  lack  of  exemptive  relief 
has  resulted  in  inadvertent  prohibited 
transactions  where  a  plan  not  holding 
any  other  employer  real  property 
unexpectedly  acquires  property  in 
which  an  employer  or  an  affiliate  is  a 
tenant,  such  as  upon  foreclosure.  The 
applicant  explains  that  the  foreclosure 
may  be  necessary  to  avoid  the  complete 
loss  of  the  plan’s  investment,  and  the 
plan  fiduciaries  are  unlikely  to  be  aware 
of  the  identities  of  the  tenants  until  after 
the  foreclosure  occurs.  CIEBA  states  that 
the  Congressional  concerns  underlying 
the  requirement  that  a  substantial 
number  of  parcels  be  dispersed 
geographically  are  not  present  where 
only  a  small  portion  of  a  single  parcel 
is  leased  by  a  plan  to  its  employer. 

Under  the  requested  exemption  for 
the  leasing  of  office  or  commercial  space 
to  an  employer  or  affiliate,  all  the 
conditions  otherwise  applicable  under 
ERISA  section  408(e)  would  have  to  be 
met.  including  the  requirements  that  the 
lease  be  for  adequate  consideration,  that 
no  commission  be  charged,  and  that  the 
investment  comply  with  the  10% 
limitation  contained  in  section  407(a) 
with  respect  to  the  lease  or  acquisition 
of  qualifying  employer  real  property  by 
plans  other  than  eligible  individual 
account  plans,**  As  a  further  limitation. 


’The  definition  of  "qualifying  employer  real 
property"  under  ERISA  section  407(d)(4)  requires, 
in  part,  that  a  substantia)  number  of  leased  parcels 
be  geographically  dispersed. 

"CIEBA  also  suggests  that  this  exemption  be 
subject  to  the  requirement  that  the  real  property 

Continued 
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the  amount  of  space  covered  by  the 
lea.se  could  not  exceed  15%  of  the 
rentable  space  of  the  property. 

The  applicant  also  requests  relief  ftw 
the  leasing  of  residential  space  owned 
by  a  plan  to  an  employee  of  an  employer 
any  of  whose  employees  are  covered  fay 
such  plan,  or  to  an  employee  of  a  50% 
or  more  parent  or  subsidiary  of  the 
employer,  provided  that  the  amount  of 
space  covered  by  the  lease  does  not 
exceed  10  percent  of  the  rentable  space 
of  the  residential  property  and  the 
employee  does  not  have  or  exercise  any 
authority  with  respect  to  the  lease 
transaction.  The  applicant  represents 
that  this  type  of  relief  is  necessary 
because  the  property  manager  who 
manages  the  property  for  the  plan  is 
unlikely  to  be  aware  of  any  relationship 
between  the  tenants  and  the  plan 
sponsor  and  the  employees  are  unlikely 
to  be  aware  that  the  property  is  owned 
by  the  plan. 

The  applicant  further  notes  that  a 
plan  could  inadvertently  engage  in 
prohibited  transactions  with  employees 
of  the  employer  through  investments  in 
portfolios  of  consumer  receivables.  For 
example,  a  plan  may  purchase  an 
interest  in  a  pool  of  credit  card 
receivables  or  mortgages,  where  the 
receivables  or  mortgages  may  include 
obligations  of  officers,  directors  or 
employees  who  are  parties  in  interest 
under  ERISA  section  3(14)(H).  The 
applicant  repTe.sents  that  the  plan 
fiduciary  is  unlikely  to  be  aware  of  the 
identities  of  the  individual  obligors  who 
have  some  interest  in  the  pool,  and  even 
if  the  fiduciary  is  aware  of  the  identities, 
it  is  unlikely  to  be  aware  of  the 
relationship,  if  any,  that  these  obligors 
have  to  the  investing  plan.  In  addition, 
the  applicant  explains  that  obligations 
of  parties  in  interest  may  be  added  to 
the  portfolio  subsequent  to  the  plan’s 
investment,  an  event  over  which  the 
plan  would  not  have  any  control. 

Accordingly,  the  applicant  requests  a 
limited  exemption  for  the  acquisition, 
holding  or  disposition  by  the  plan  of  an 
intere.st  in  a  consumer  receivables 
portfolio,  where  a  borrower  whose 
obligation  is  part  of  the  portfolio  is  a 
party  in  intere.st  solely  by  reason  of 
being  an  employee,  officer,  director,  or 
10%  or  more  shareholder,  partner  or 
joint  venturer  with  respect  to  either  the 
employer,  an  employee  organization 
whose  members  are  covered  by  the  plan, 
or  a  50%  or  more  parent  or  subsidiary 
of  the  employer. 


leased  to  the  employer  be  suitable  or  adaptable, 
without  excosihve cost,  for  more  than  one  u.se.1n 
this  regard,  see  section  407(d)(4),  which  contains  a 
wmilar  requirement. 


4.  Places  of  Public  Accommodation 
The  applicant  represents  that,  if  a 
plan  owns  a  hotel  that  is  part  of  the 
property  managed  by  an  INHAM,  a 
prohibited  transaction  may  occur  if  a 
party  in  interest  stays  at  that  hotel.  This 
would  be  the  case  even  though  the  hotel 
is  likely  to  be  operated  by  persons  who 
are  unaware  of  the  party  in  interest 
relationship.  CIEBA  notes  that  there  is 
little  likelihood  of  abuse  in  these  types 
of  transactions  since  the  persons 
managing  the  hotels  and  motels  are 
generally  management  companies  timt 
would  not  be  aware  of  the  party  in 
interest  relationship.  In  addition,  the 
applicant  notes -that  the  Department  has 
granted  similar  relief  in  several  class 
and  individual  exemptions.^ 
Accordingly,  CIEBA  requests  relief  for 
the  furnishing  of  services,  facilities  and 
incidental  goods  to  a  party  in  interest  by 
a  place  of  public  accommodation,  such 
as  a  hotel  or  motel  owned  by  a  plan 
managed  by  an  INHAM  if  the  services, 
facilities  and  incidental  goods  are 
furnished  on  a  comparable  basis  to  the 
general  publia 

III.  The  Proposed  Exemption 

The  proposed  exemption  consists  of 
four  septarate  parts.  Part  I  sets  forth  the 
general  exemption  and  enumerates 
certain  conditions  applicable  to  the 
transactions  describe  therein.  Parts  11 
and  III  of  the  proposal  set  forth  specific 
exemptions.  Part  IV  contains  definitions 
for  certain  terms  used  in  the  proposed 
exemption. 

A.  The  INHAM  Concept 
As  proposed,  the  class  exemption 
would  be  available  for  various  party  in 
interest  transactions  that  involve  those 
assets  of  a  plan  that  are  managed  by  an 
INHAM.  The  Department  has 
determined  to  adopt  the  definition  of 
INHAM  proposed  by  the  applicant. 
Accordingly,  an  INHAM  is  defined  as 
either  (1)  a  wholly-owned  subsidiary  of 
an  employer  with  respect  to  a  plan,  or 
a  wholly-  owned  subsidiary  of  a  parent 
organization  of  the  employer,  or  (2)  a 
membership  nonprofit  corporation,  a 
majority  of  whose  members  are  officers 
or  directors  of  the  employer  or  parent 
organization.  The  definition  also 
requires  the  INHAM  to  be  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
Finally,  the  employer  with  which  the 
INHAM  is  affiliated  must  be  a  plan 
sponsor  (or  group  of  related  plan 
spon.soi's)  whose  plan  or  plans  hold  in 
the  aggregate  assets  of  at  least  $250 
million,  $50  million  of  which  is  under 


’See  PTE  84-14,  49  FR  9494  (March  13, 1984.) 
and  PTE  91-38,  56  FR  31966  ()uly  12. 1991). 


the  direct  management  and  control  of 
the  INHAM.  The  Department  believes 
that  these  standards  will  help  to  ensure 
that  the  INHAM  is  an  entity  that  has 
developed  an  appropriate  level  of 
expertise  in  financial  and  business 
matters. 

B.  General  Exemption 

The  general  exemption,  set  forth  in 
Part  1,  would  allow  that  portion  of  a 
plan  which  is  managed  by  an  INHAM  to 
engage  in  all  transactions  described  in 
section  406(a)(1)(A)  through  (Djwith 
virtually  all  party  in  interest  service 
providers  except  the  INHAM  or  a  person 
related  to  the  INHAM. As  proposed, 
this  exemption  does  not  extend  to 
transactions  which  would  give  rise  to 
violations  of  section  406(b)  of  ERISA. 

Generally,  the  relief  for  service 
providers  proposed  herein  is  based 
upon  that  requested  by  the  applicant. 
Howevw,  the  Department  has  modified 
CIEBA’s  request  in  several  respects,  as 
more  fully  described  below. 

In  general,  section  1(a)  of  the  proposal 
requires  that  the  INHAM  function  as  the 
decision  maker  for  the  plan  in  all 
covered  transactions.  Specifically, 
section  1(a)  requires  that  the  terms  of  the 
transaction  be  negotiated  by,  or  under 
the  authority  and  general  direction  of, 
the  INHAM  and  that  the  INHAM  make 
the  decision  to  enter  into  the 
transaction.  Under  the  proposal, 
however,  the  exemption  would  not  be 
unavailable  merely  because  the  plan 
sponsor  retains  the  right  to  veto  or 
approve  transactions  involving  amounts 


"’The  applicant  TWtes  that,  with  the  constantly 
changing  nature  of  the  financial  markets,  managers 
seek  to  invest  in  new  areas  to  (a)  increase 
investment  return,  (b)  diversify  investment 
portfolios,  and  (c)  better  manage  investment  risk.  In 
this  regard,  the  Department  wishes  to  note  that 
ERISA's  general  standards  of  fiduciary  conduct 
would  apply  to  new  areas  of  Investment  permitted 
by  this  proposed  exemption,  and  that  satisfaction  of 
the  conditions  of  this  proposal  should  not  be 
viewed  as  an  endorsement  of  any  particular 
investment  by  the  Department.  Section  404  of 
ERISA  requires,  among  other  things,  that  a  fiduciary 
discharge  his  duties  with  re'spect  to  a  plan  solely 
in  the  interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion.  Accordingly, 
the  manager  or  other  plan  fiduciary  must  act 
prudently  with  respect  to  the  decision  to  enter  into 
an  investment  transaction,  as  well  as  to  the 
negotiation  of  the  specific  terms  under  which  the 
plan  will  engage  in  such  transaction.  The 
Department  further  emphasizes  that  it  expects  a 
manager  or  other  plan  fiduciary  to  fully  understand 
the  benefits  and  risks  associated  with  engaging  in 
a  specific  transaction,  following  disclosure  to  such 
fiduciary  of  all  relevant  information.  In  addition, 
such  manager  or  plan  fiduciary  must  be  capable  of 
periodically  monitoring  the  investment,  including 
any  changes  in  the  value  of  the  investment  and  the 
creditworthiness  of  the  issuer  or  other  party  to  the 
transaction.  Thus,  in  considering  whether  to  emer 
into  a  transaction,  a  fidnciary  should  take  into 
account  its  ability  to  provide  adequate  oversight  of 
the  particular  investment. 
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in  excess  of  $5  million,  which  have 
been  negotiated  on  behalf  of  the  plan  by 
the  INHAM.  In  this  regard,  the 
Department  notes  that  section  1(a)  of  the 
proposal  would  allow  the  retention  of  a 
veto  or  approval  power  by  the  plan 
sponsor  under  circumstances  where  the 
INHAM  negotiated  an  investment 
transaction  which  obligates  the  plan  to 
make  a  number  of  payments  which,  in 
the  aggregate,  exceed  $5  million.  Thus, 
for  example,  section  1(a)  would  be 
deemed  met,  despite  the  retention  of  a 
veto  or  approval  power  by  the 
sponsoring  employer,  if  a  plan  is 
required,  as  part  of  an  investment  in  a 
real  estate  limited  partnership 
negotiated  by  the  INHAM,  to  make  three 
capital  contributions  to  such 
partnership  totalling  $6  million  over  a 
pre-determined  period.  In  this  regard, 
the  Department  cautions  that  Part  I 
would  not  be  available  for  any 
transaction  that  is  negotiated  by  an  • 
employer  which  sponsors  a  plan,  and  is 
then  subsequently  presented  to  an 
INHAM  for  approval. 

Under  sectjon  1(b)  of  the  proposal,  no 
relief  is  provided  for  those  transactions 
described  in  Prohibited  Transaction 
Exemptions  81-6,  83-1  and  88-59. 

Section  1(c)  of  the  proposed 
exemption  excludes  from  relief  any 
transaction  which  is  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest.  S^ion  1(d)  requires 
that  the  terms  of  each  transaction  must 
be  at  least  as  favorable  to  the  plan  as  the 
terms  generally  available  in  arm’s  length 
transactions  between  unrelated  parties. 
Moreover,  under  section  1(e),  an  INHAM 
could  not  enter  into  transactions  with  a 
party  in  interest  who  has  discretionary 
authority  or  control  with  respect  to  the 
assets  involved  in  the  transaction  or 
otherwise  renders  investment  advice 
with  respect  to  such  assets.  In  addition, 
section  1(0  provides  that  the  general 
exemption  would  not  be  available  if  the 
INHAM  and  the  party  in  interest  dealing 
with  the  plan  are  related  parties.  Section 
IV(d)  generally  provides  that  a  party  in 
interest  and  an  INHAM  would  be 
“related”  if  either  entity  owns  a  five 
percent  or  more  interest,  directly  or 
indirectly,  in  the  other  entity 
PTE  84-14  was  developed  and 
granted  based  on  the  premise  that  broad 
relief  from  the  prohibitions  of  section 
406(a)  of  ERISA  could  be  afforded  to  a 
broad  range  of  transactions  if  the 
investment  of  plan  assets  and  the 
negotiations  leading  thereto  are  the  .sole 
responsibility  of  an  independent 
manager.  In  addressing  this  lacii.  of 
independence  of  the  INHAM  under  the 
requested  exemption,  CJEBA  has 
suggested  that  any  exemption  propo.sed 


by  the  Department  be  conditioned  upon 
a  requirement  that  an  independent 
auditor  conduct  an  annual  fiduciary 
audit  to  determine  whether  the  written 
procedures  adopted  by  the  INHAM  are 
designed  to  assure  compliance  with  the 
conditions  of  the  exemption.  The 
Department  has  adopted  CIEBA’s 
suggestion  under  section  1(g)  of  the 
proposal.  The  term  “fiduciary  audit”  is 
defined  in  section  IV(f)  of  the  proposal 
as  including:  (1)  a  determination  by  the 
auditor  as  to  whether  or  not  the  plan  has 
developed  adequate  internal  policies 
and  procedures  to  assure  compliance 
with  the  terms  of  the  exemption;  (2)  a 
test  of  a  representative  sample  of  the 
plan’s  transactions  to  determine 
operational  compliance  with  such 
policies  and  procedures;  and  (3)  a 
determination  as  to  whether  or  not  the 
INHAM  meets  the  definition  of  INHAM 
set  forth  in  the  exemption. 

The  following  examples  illustrate  the 
types  of  transactions  which  would  be 
covered  by  Part  I  of  the  proposed 
exemption: 

(1)  Corporation  C  designates  INHAM 
X  to  manage  a  portion  of  Plan  P’s  assets. 
Assume  that  X  meets  the  criteria  for  an 
INHAM  that  are  proposed.  X  uses  Plan 
P  assets  to  purchase  a  building  from  Y, 
a  wholly-owned  subsidiary  of  a  broker- 
dealer  that  provides  services  to  the  Plan. 
Absent  this  proposed  exemption,  the 
purchase  of  the  building  from  Y ,  a  party 
in  interest  described  in  ERISA  section 
3(14)(G),  would  violate  the  restrictions 
contained  in  section  406(a)(1)(A),  and 
the  transaction  could  not  proceed  until 
exempted  by  the  Department.  The 
general  exemption  set  forth  in  Part  I 
would  allow  such  transaction  if  the 
conditions  contained  therein  are  met. 

(2)  INHAM  X  invests' part  of  a  pension 
fund’s  assets  to  acquire  a  parcel  of 
unimproved  real  property  from  the 
president  of  the  employer  sponsoring 
the  Plan.  Part  I  does  not  provide  an 
exemption  for  the,  purchase  of  the 
property  since  relief  is  limited  under 
that  Part  to  transactions  with  service 
providers  and  their  affiliates.  In 
addition,  no  relief  would  be  provided 
under  the  proposal  for  the  act  of  .self¬ 
dealing  described  in  section  406(b)(1) 
arising  in  connection  with  X’s  use  of  the 
fund’s  assets  in  a  transaction  which 
benefits  a  person  in  whom  X  has  an 
interest  which  may  affect  the  exercise  of 
its  best  judgement  as  a  fiduciary. 

(3)  Corporation  C  is  the  named 
fiduciary  of  Plan  P.  C  chooses  INHAM 
X  to  manage  the  portion  of  P’s  assets 
allocated  for  real  estate  investments.  X, 
using  its  discretionary  authority,  locates 
and  negotiates  tlie  purchase  for  $6 

'  million  of  a  commercial  building  in 
New  York  that  is  being  offered  for  sale 


by  Corporation  Z.  Z  provides  accounting 
services  to  Plan  P.  Pursuant  to  its 
arrangement  with  C,  X  is  required  to 
seek  the  approval  of  C  for  ail  real  estate 
transactions  involving  amounts  in 
excess  of  $5  million.  On  the  basis  of  X’s 
recommendation.  C  approves  the 
transaction.  Despite  the  retention  of 
,  approval  pow-er  by  C,  Part  I  of  the 
proposal  would  be  available  for  the 
puniiase  of  the  building  provided  there 
is  no  arrangement  with  C  that  requires 
X  to  buy  the  building  frc»n  Z  and  the 
(X)nditions  of  Part  I  are  otherwise  met. 

(4)  Corporation  C  allocates  part  of  the 
assets  of  its  Plan  P  to  a  master  trust 
managed  by  INHAM  X.  X  uses  master 
trust  assets  to  purchase  an  office 
building  which  is  subsequently  lea.sed 
to  M.  M  provides  administrative 
services  to  Plan  P.  During  the  term  of 
the  lease.  M  becomes  a  wholly-owned 
subsidiary  of  Corporation  C.  Although 
M  is  no  longer  a  party  in  interest  with 
respect  to  Plan  P  solely  by  reason  of 
providing  services  to  such  Plan,  Part  1 
will  continue  to  be  available  for  the 
entire  lease  term  since,  at  the  time  the 
transaction  was  entered  into  (as  defined 
in  section  in  IV(e)),  M  was  not  affiliated 
with  the  plan  sponsor  and  its 
relationship  to  Plan  P  was  solely  that  of 
a  service  provider. 

(5)  INHAM  X  retains  Broker-Dealer  B 
to  provide  brokerage  services  to  Plan  P. 

In  a  separate  transaction,  X  uses  Plan  P 
assets  to  purchase  corporate  bonds 
directly  from  B.  The  bonds  were 
originally  issued  by  Corporation  Z,  an 
investment  manager  for  a  portion  of  the 
Plan’s  assets  that  are  not  controlled  by 
INHAM  X.  Since  the  Department 
expects  that,  as  part  of  its  fidurjary 
responsibilities,  the  INHAM  would  have 
analyzed  the  terms  of  the  bonds  prior  to 
purchase,  the  relief  provided  by  Part  1 
could  extend  to  both  the  acquisition  of 
the  bonds  and  the  underlying  extension 
of  credit.  Thus,  Part  1  could  cover  a 
subsidiary  transaction  with  a  party  in 
interest  if  such  transaction  is  itself 
subject  to  relief  under  the  proposal  and 
the  applicable  conditions  are  otherwise 
met. 

C.  Specific  Exemptions  for  Employers 

Part  II  of  the  proposed  exemption 
provides  limited  relief  under  both 
sections  406(a)  and  (b)  of  ERISA  for 
certain  transactions  involving 
employers  and  their  affiliates  who 
t;annot  qualify  for  the  general  exemption 
provided  by  Part  1. 

In  this  regard,  the  Department  has  not 
proposed  the  broad  relief  requested  by 
the  applicant  for  transactions  with 
employers  and  their  affiliates.  The 
Department  does  not  believe  that  it  has 
sufficient  information  at  this  time  to 
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make  the  broad  Tindings  necessary' 
under  section  408(a)  of  ERISA  to 
propose  exemptive  relief  with  respect  to 
transactions  that  may  inure  to  the  direct 
or  indirect  benefit  of  an  employer. 
Nonetheless,  the  Department  believes 
that  it  is  appropriate  to  propose  more 
limited  relief  under  circumstances 
where  the  potential  for  the  exercise  of 
undue  influence  that  would  benefit  an 
employer  is  more  remote.  However,  the 
Department  wishes  to  take  the 
opportunity  to  note  that  its 
determination  not  to  propose  the  broad 
relief  requested  does  not  foreclose 
future  consideration  of  additional 
exemptive  relief  for  transactions 
involving  plan  assets  that  are  managed 
by  INHAMS. 

Part  II  is  divided  into  two  subparts. 
Section  11(a)  provides  limited  relief  for 
the  leasing  of  office  or  commercial  space 
by  a  plan  to  an  employer  if  the  plan 
acquired  the  property  subject  to  an 
outstanding  lease  with  an  employer  or 
affiliate  as  a  result  of  foreclosure  on  a 
mortgage  or  deed  of  trust.  As  a 
limitation,  the  exemption  is  effective 
until  the  expiration  of  the  lease  term 
and  any  renew'al  that  does  not  require 
the  consent  of  the  plan.  Section  11(a)  of 
the  proposed  exemption  further  requires 
that  the  decision  to  foreclose  on  the 
mortgage  or  deed  of  trust  be  made  by  the 
INHAM  as  part  of  the  exercise  of  its 
discretionary  authority,  and  that  the 
unit  of  space  under  the  lease  does  not 
exceed  15  percent  of  the  rentable  space 
of  the  office  building  or  commercial 
center.  The  availability  of  relief  is 
further  conditioned  upon  the 
requirement  that  the  transaction  satisfy 
the  conditions  of  sections  1(c)  and  1(g)  of 
the  proposed  exemption. 

Tne  application  of  section  11(a)  is 
illustrated  by  the  following  example: 

(6)  INHAM  X  is  responsible  for 
managing  Plan  P’s  assets  and  uses  a 
portion  of  the  assets  to  provide 
financing  for  Developer  D’s  acquisition 
of  an  office  building.  Plan  P’s  loan  to  D 
is  secured  by  a  first  mortgage  on  the 
office  building.  Subsequently,  D 
defaults  on  the  loan  and  Plan  P 
forecloses  on  its  mortgage  on  the 
property.  Upon  assuming  ownership  of 
the  office  building,  X  discovers  that  a 
tenant  in  the  building  is  Corporation  Z, 
a  wholly-owned  subsidiary  of  the  plan 
sponsor.  Although  the  relief  afforded  by 
Part  I  of  the  proposed  exemption  would 
not  be  available  to  Corporation  Z 
because  it  is  “related”  to  the  INHAM, 
Part  11(a)  of  the  proposal  is  available  for 
the  entire  lease  term  if  the  conditions  of 
Part  11(a)  are  otherwise  met. 

Section  11(b)  u’ould  permit  a  plan  to 
lease  residential  space  to  an  employee 
of  an  employer  any  of  whose  employees 


are  covered  by  such  plan,  or  to  any 
employee  of  a  50%  or  more  parent  or 
subsidiary  of  the  employer.  However,  no 
relief  is  available  under  this  exemption 
for  officers,  directors,  and  10  percent  or 
more  shareholders  of  the  employer  or  an 
affiliate  of  such  employer,  or  for  any 
employees  who  have  or  exercise  any 
discretionary  authority  with  respect  to 
the  assets  involved  in  the  lease 
transaction.  As  a  further  limitation,  the 
proposal  requires  that  the  unit  of  space 
leased  to  an  employee  does  not  exceed 
5%  of  the  rentable  space  of  the 
residential  property  and  that  the  total 
amount  of  space  leased  to  all  Slhployees 
of  the  employer,  or  affiliates  not  exceed 
10%  of  the  rentable  space  of  the 
residential  property.  The  Department 
believes  that  requiring  a  significant 
number  of  unrelated  lessees  will  help  to 
ensure  that  the  terms  of  the  lease(s)  are 
no  more  favorable  to  the  employee(s) 
than  the  terms  available  to  other 
unrelated  lessees  of  the  residential 
property  owned  by  the  plan. 

The  availability  of  relief  under  this 
section  is  further  conditioned  on  the 
requirement  that  the  transactions  satisfy 
the  provisions  of  sections  1(b),  1(c),  1(d) 
and  1(g)  of  the  proposed  exemption. 

The  application  of  section  11(b)  is 
illustrated  by  the  following  example: 

(7)  Inham  X  is  responsible  for 
managing  Plan  P’s  assets  and  invests  a 
portion  of  the  assets  in  a  new  garden 
apartment  complex  cornprised  of  25  one 
bedroom  apartments.  Tflree  employees 
of  Corporation  C,  Plan  P’s  sponsor,  each 
rent  1  of  the  apartments  from  Plan  P. 
Assume  that  none  of  the  employees  is 
an  officer,  director,  or  10%  or  more 
shareholder  of  Corporation  C  or  an 
affiliate,  or  has  discretionary  authority 
or  renders  investment  advice  with 
respect  to  the  assets  involved  in  the 
lease  transactions.  The  proposed 
exemption  under  section  11(b)  would  not 
be  available  for  these  lease  transactions 
because,  although  each  lease  represents 
less  than  5%  of  the  rentable  space  of  the 
residential  property,  the  aggregate 
amount  of  space  leased  to  employees  of 
Corporation  C  exceeds  10%  of  the 
rentable  space  of  the  property. 

D.  Places  of  Public  Accommodation 

The  Department  is  proposing  an 
exemption,  set  forth  in  Part  III,  that 
would  provide  relief  from  sections 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (b)(2)  of  ERISA  for  the  furnishing  of 
services,  facilities  and  any  goods 
incidental  thereto  by  a  place  of 
accommodation  owned  by  a  plan 
managed  by  an  INHAM  to  a  party  in 
interest  with  respect  to  the  plan,  if  the 
services,  facilities  or  incidental  goods 


are  furnished  on  a  comparable  basis  to 
the  general  public. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries; 

(3)  If  granted,  the  proposed  class 
exemption  will  be  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Code  and  Act, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
and  requests  for  a  hearing  should  state 
the  reasons  for  the  waiter’s  interest  in 
the  proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  application  for 
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exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 
The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990). 

Part  I — Basic  Exemption 

Effective  (date  of  publication  of  final 
class  exemption),  the  restrictions  of 
section  406(a)(1)  (A)  through  (D)  of  the 
Act  and  the  taxes  imposed  by  Code 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  4975(c)(1)  (A)  through  (D), 
shall  not  apply  to  a  transaction  between 
a  party  in  interest  wdth  respect  to  a  plan 
and  such  plan,  provided  that  an  in- 
house  asset  manager  (INHAM)  (as 
defined  in  section  IV (a))  has 
discretionary  authority  or  control  with 
respect  to  the  plan  assets  involved  in 
the  transaction  and  the  following 
conditions  are  satisfied: 

(a)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  plan  by,  or 
under  the  authority  and  general 
direction  of,  the  INHAM,  and  either  the 
INHAM,  or  (so  long  as  the  INHAM 
retains  full  fiduciary  responsibility  with 
respect  to  the  transaction)  a  property 
manager  acting.in  accordance  with 
written  guidelines  established  and 
administered  by  the  INHAM,  makes  the 
decision  on  behalf  of  the  plan  to  enter 
into  the  transaction.  Notwithstanding 
the  foregoing,  a  transaction  involving  an 
amount  in  excess  of  $5,000,000,  which 
has  been  negotiated  on  behalf  of  the 
plan  by  the  INHAM  will  not  fail  to  meet 
the  requirements  of  this  section  1(a) 
solely  because  the  plan  sponsor  or  its 
designee  retains  the  right  to  veto  or 
approve  such  transaction; 

(b)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Exemption 
81-6  (46  FR  7527;  January  23, 1981) 
(relating  to  securities  lending 
arrangements), 

(2)  Prohibited  Transaction  Exemption 
83-1  (48  FR  895;  January  7, 1983) 
(relating  to  acquisitions  by  plans  of 
interests  in  mortgage  pools),  or 

(3)  Prohibited  Transaction  Exemption 
88-59  (53  FR  24811;  June  30,  1988) 
(relating  to  certain  mortgage  financing 
arrangements); 

(c)  The  transaction  is  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(d)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 


subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
INHAM,  the  terms  of  the  transaction  are 
at  least  as  favorable  to  the  plan  as  the 
terms  generally  available  in  arm’s  length 
transactions  between  unrelated  parties; 

(e)  The  party  in  interest  dealing  with 
the  plan;  (1)  is  a  party  in  interest  with 
respect  to  the  plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  plan,  or  solely  by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14)(F),  (G),  (H),  or 

(I)  of  ERISA;  and  (2)  does  not  have 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
does  not  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3- 
21(c))  with  respect  to  those  assets; 

(0  The  party  in  interest  dealing  with 
the  plan  is  neither  the  INHAM  nor  a 
person  related  to  the  INHAM  (within 
the  meaning  of  section  IV(d));  and 

(g)  An  independent  auditor,  who  has 
appropriate  technical  training  and 
proficiency  with  ERISA’s  fiduciary 
responsibility  provisions  and  so 
represents  in  writing,  conducts  a 
fiduciary  audit  (as  defined  in  section 
IV(f))  on  an  annual  basis  to  determine 
whether  the  written  procedures  adopted 
by  the  INHAM  are  designed  to  operate 
in  a  manner  which  assures  compliance 
with  the  conditions  of  the  exemption. 
Following  completion  of  the  fiduciary 
audit,  the  auditor  shall  issue  a  written 
report  to  the  plan  presenting  its  specific 
findings  regarding  the  design  of  such 
procedures  and  the  level  of  compliance 
with  the  procedures. 

Part  II — Specific  Exemptions 

Effective  Idate  of  publication  of  final 
class  exemption),  the  restrictions  of 
sections  406(a),  406(b)(1),  406(b)(2)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
by  reason  of  Code  section  4975(c)(1)  (A) 
through  (E),  shall  not  apply  to: 

(a)  The  leasing  of  office  or  commercial 
space  owned  by  a  plan  managed  by  an 
INHAM  to  an  employer  any  of  whose 
employees  are  covered  by  the  plan  or  an 
affiliate  of  such  an  employer  (as  defined 
in  section  407(d)(7)  of  the  Act),  if — 

(1)  The  plan  acquires  the  office  or 
commercial  space  subject  to  an  existing 
lease  with  an  employer,  or  its  affiliate  as 
a  result  of  foreclosure  on  a  mortgage  or 
deed  of  trust; 

(2)  The  INHAM  makes  the  decision  on 
behalf  of  the  plan  to  foreclose  on  the 
mortgage  or  deed  of  trust  as  part  of  the 
exercise  of  its  discretionary  authority; 

(3)  The  exemption  provided  for 
transactions  engaged  in  with  a  plan 
pursuant  to  section  11(a)  is  effective  until 
the  later  of  the  expiration  of  the  lea.se 


term  or  any  renewal  thereof  which  does 
not  require  the  consent  of  the  plan 
lessor; 

(4)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  fifteen  (15) 
percent  of  the  rentable  space  of  the 
office  building  or  the  commercial 
center;  and 

(5)  The  requirements  of  sections  1(c) 
and  1(g)  are  satisfied  with  respect  to  the 
transaction. 

(b)  The  leasing  of  residential  space  by 
a  plan  to  a  party  in  interest  if — 

(1)  The  party  in  interest  leasing  space 
from  the  plan  is  an  employee  of  an 
employer  any  of  whose  employees  are 
covered  by  the  plan  or  an  employee  of 
an  affiliate  of  such  employer  (as  defined 
in  section  407(d)(7)  of  the  Act); 

(2)  The  employee  who  is  leasing  space 
does  not  have  any  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  involved  in  the 
lease  transaction  and  does  not  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-  21(c))  with  respect  to 
those  assets; 

(3)  The  employee  who  is  leasing  space 
is  not  an  officer,  director,  or  a  10%  or 
more  shareholder  of  the  employer  or  an 
affiliate  of  such  employer; 

(4)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
INHAM,  the  terms  of  the  transaction  are 
not  less  favorable  to  tbe  plan  than  the 
terms  afforded  by  the  plan  to  other, 
unrelated  lessees  in  comparable  arm’s 
length  transactions; 

(5)  The  amount  of  space  covered  hy 
the  lease  does  not  exceed  five  percent 
(5%)  of  the  rentable  space  of  the 
apartment  building  or  multi-unit 
residential  subdivision  Itownhou.ses  or 
garden  apartments),  and  the  aggregate 
amount  of  space  leased  to  all  employees 
of  the  employer  or  an  affiliate  of  such 
employer  does  not  exceed  ten  pen:ept 
(10%)  of  such  rentable  space;  and 

(6)  The  requirements  of  sections  1(a). 
1(c),  1(d)  and  1(g)  are  satisfied  with 
respect  to  the  transaction. 

Part  III — Places  of  Public 
Accommodation 

Effective  (date  of  publication  of  final 
class  exemption),  the  restrictions  of 
section  406(a)(1)(A)  through  (D)  and 
406(b)(1)  and  (2)  of  ERISA  and  the  taxes 
imposed  by  Code  section  4975(a)  and 
(b).  by  reason  of  Code  section 
4975(c)(1)(A)  through  (E),  shall  not 
apply  to  the  furnishing  of  services  and 
facilities  (and  goods  incidental  thereto) 
by  a  place  of  public  accommodation 
owned  by  a  plan  and  managed  by  an 
INHAM  to  a  party  in  interest  with 
resp>ect  to  the  plan,  if  the  services  and 
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facilities  (and  incidental  goods)  are 
furnished  on  a  comparable  basis  to  the 
general  public. 

Part  IV — Definitions 

For  the  purpo.ses  of  this  exemption: 

(a)  The  term  “in-house  asset  manager” 
or  “INHAM”  means  an  organization 
which  is — 

(1)  either  (A)  a  direct  or  indirect 
wholly-owned  subsidiary  of  an 
employer,  or  a  direct  or  indirect  wholly- 
owned  .subsidiary  of  a  parent 
organization  of  such  an  employer,  or  (B) 
a  membership  nonprofit  corporation  a 
maiority  of  whose  members  are  officers 
or  directors  of  such  an  employer  or 
parent  organization;  and 

(2)  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940  that,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  has  under  its 
management  and  control  total  assets 
attributable  to  plans  maintained  by 
affiliates  of  the  INHAM  (as  defined  in 
section  IV(b))  in  excess  of  $50  million; 

Provided  that  plans  maintained  by 
such  affiliates  of  the  INHAM  have,  as  of 
the  last  day  of  each  plan’s  reporting 
year,  aggregate  assets  of  at  least  $250 
million. 

(b)  For  purposes  of  section  IV(a),  an 
“affiliate”  of  an  INHAM  means  a 
member  of  either  (1)  a  controlled  group 
of  corporations  (as  defined  in  section 
414(b)  of  the  Code)  of  which  the  INHAM 
is  a  member,  or  (2)  a  group  of  trades  or 
businesses  under  common  control  (as 
defined  in  section  414(c)  of  the  Code)  of 
w'hich  the  INHAM  is  a  member; 
provided  that  “50  percent”  shall  be 
substituted  for  “80  percent”  wherever 
“80  percent”  appears  in  section  414(b) 
or  414(c)  or  the  rules  thereunder. 

(c)  The  term  “party  in  interest”  means 
a  person  described  in  Act  section  3(14) 
and  includes  a  “disqualified  person”  as 
defined  in  Code  seciion  4975(e)(2). 

(d)  An  INHAM  is  “related”  to  a  party 
in  interest  for  purposes  of  section  1(0  of 
this  exemption  if  the  party  in  interest 
(or  a  person  controlling,  or  controlled 
by,  the  party  in  interest)  owns  a  five 
percent  or  more  interest  in  the  INHAM 
or  if  the  INHAM  (or  a  person 
controlling,  or  controlled  by,  the 
INHAM)  owns  a  five  percent  or  more 
interest  in  the  parly  in  interest.  For 
purposes  of  this  definition: 

(1)  The  term  “interest”  means  with 
respect  to  ownership  of  an  entity — 

A)  The  combined  voting  power  of  all 
cla.sses  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stot:k  of  the  entity  if  the  entity  is  a 
corporation. 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership,  or 


(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights  or  to 
direct  some  other  jierson  to  exercise  the 
voting  rights  relating  to  such  interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(e)  For  purposes  of  this  exemption, 
the  time  as  of  which  any  transaction 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into.  In  addition, 
in  the  case  of  a  transaction  that  is 
continuing,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated. 

If  any  transaction  is  entered  into  on  or 
after  [date  of  publication  of  final  class 
exemption),  or  any  renewal  that  requires 
the  consent  of  the  INHAM  occurs  on  or 
after  (date  of  publication  of  final  class 
exemption),  and  the  requirements  of 
this  exemption  are  satisfied  at  the  time 
the  transaction  is  entered  into  or 
renewed,  respectively,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction.  Nothing 
in  this  paragraph  shall  be  construed  as 
exempting  a  transaction  entered  into  by 
a  plan  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

(0  Fiduciary  Audit.  A  “fiduciary' 
audit”  of  a  plan  must  include,  among 
other  things,  the  following: 

(1)  A  determination  as  to  whether  the 
plan  has  developed  adequate  policies 
and  procedures  designed  to  assure 
compliance  with  the  proposed 
exemption: 

(2)  A  test  of  a  representative  sample 
of  the  plan’s  transactions  to  determine 
operational  compliance  with  the  written 
policies  and  procedures: 

(3)  A  determination  as  to  whether  the 
INHAM  has  satisfied  the  definition  of  an 
INHAM  under  the  proposal;  and 

(4)  A  written  report  describing  the 
steps  performed  by  the  auditor  during 
the  course  of  its  review  and  the 
auditor’s  findings  and 
recommendations. 

Signed  at  Washington.  DC,  this  20th  day  of 
March,  1995. 

Alan  D.  Ldbowitz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

|FR  Doc.  95-7364  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  4510-29-P 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 

The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
GFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any  | 
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modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  Tbe  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division  of  Wage 
Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State: 

Volume  V 
Oklahoma 

OK950037  (Mar.  24. 1995) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts’”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  1 
New  Jersey 

NJ950003  (Feb. 10, 1995) 

NJ950004 (Feb.  10, 1995) 

Massachusetts 

MA950007  (Feb.  10, 1995) 

Rhode  Island 

RI950002  (Feb.  10,  1995) 

Volume  II 
None 

Volume  III 
Florida 

FL950002  (Feb.  10,  1995) 


FL950014  (Feb.  10. 1995) 

FL950017 (Feb.  10, 1995) 

FL950069  (Feb.  10. 1995) 

Georgia 

GA950050  (Feb.  10.  1995) 

Volume  IV 
Illinois 

IL950001  (Feb.  10, 1995) 

IL950002  (Feb.  10, 1995) 

IL950015 (Feb.  10. 1995) 

Michigan 

MI950001  (Feb.  10, 1995) 

M1950002  (Feb.  10, 1995) 

M1950003  (Feb.  10, 1995) 

MI950004  (Feb.  10, 1995) 

MI950005  (Feb.  10. 1995) 

MI950007  (Feb. 10, 1995) 

MI950012  (Feb.  10, 1995) 

M1950017  (Feb.  10,  1995) 

M1950031  (Feb.  10, 1995) 

M1950046  (Feb.  10, 1995) 

MI950047  (Feb.  10, 1995) 

Volume  V 
Kansas 

KS950011 (Feb.  10,  1995) 

KS950012 (Feb.  10,  1995) 

KS950013  (Feb.  10, 1995) 

KS950015 (Feb.  10, 1995) 

KS950018  (Feb.  10, 1995) 

KS950019 (Feb.  10, 1995) 

KS950020 (Feb.  10, 1995) 

KS950021  (Feb.  10,  1995) 

,  KS950022 (Feb.  10,  1995) 

KS950023 (Feb.  10, 1995) 

KS950028  (Feb.  10. 1995) 

Oklahoma 

OK950013  (Feb.  10,  1995) 

Texas 

TX950034  (Feb.  10, 1995) 

TX950063  (Feb.  10, 1995) 

Volume  VI 
Alaska 

AK95000t  (Feb.  10,  1995) 

Nevada 

NV950002  (Feb.  10, 1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts”.  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
Related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (MTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  fiom:  Superintendent  of 
Documents,  U.S.  Government  Printing 


Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  tbe 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  17th  dav 
of  March  1995. 

Alan  L.  Moss, 

Director,  Division  of  IVoge  Determinations. 
IFR  Doc.  95-7080  Filed  .3-23-95;  8;45  anil 
BILLING  CODE  4S10-27-M 


LIBRARY  OF  CONGRESS 
Copyright  Office 
[Docket  No.  95-3] 

Registrability  of  Pictorial,  Graphic,  or 
Sculptural  Works  Where  a  Design 
Patent  Has  Been  Issued 

AGENCY;  Copyright  Office,  Library  of 
Congress. 

ACTION:  Policy  decision  and  amendment 
of  regulations. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  issues  this  policy 
decision  to  clarify  its  practices  and  to 
amend  the  regulations  regarding  the 
registrability  of  claims  to  copyright  in 
pictorial,  graphic,  and  sculptural  works 
for  which  a  design  patent  has  been 
issued.  Under  the  current  regulations,  a 
copyright  claim  in  a  patented  design,  or 
in  a  scientific  or  technical  drawing  in  an 
application  of  an  issued  patent  is 
refused  registration  under  the  so-called 
“election  doctrine.”  We  believe  there  is 
no  longer  any  legal  justification  for  the 
continuation  of  this  practice. 

EFFECTIVE  DATE:  April  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/I&R,  P.O.  Box 
70400,  Southwest  Station,  Washington. 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION:  Under  the 
current  Copyright  Act,  copyright  is 
secured  at  the  time  of  creation  of  the 
work  without  the  necessity  of  any 
formalities,  such  as  registration  of  an 
eligible  unpublished  work  or 
publication  with  copyright  notice, 
required  under  the  1909  Act.  A  patent, 
on  the  other  hand,  must  be  pursued 
through  the  process  of  examination  in 
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die  FatetU  Ol'fice.  The  Commissioner  of 
F’atenls  actually  determines  the 
patentability  of  an  invention  or  design 
and  grants  the  patent. 

The  current  regulations.  37  CFR 
21)2. 10(a)  and  (b).  reflect  the  Copyright 
Office’s  policy  of  accepting  the  doctrine 
of  "election  of  protection."  For  many 
years,  the  Copyright  Office  required 
claimants  to  elect  between  patent  or 
(XJpvright  protection  of  useful  pictorial, 
graphic,  or  sculptural  expressions.  The 
origin  of  this  policy  can  be  traced  to  a 
l‘)U)  decision.  Louis  de  fonge  S’ Co.  v 
bi  fiiki'r  ir  Ktfssle/  Co.,  182  F.  150 
(C.C.S.E  D.  Pa.  1910),  aff'd.  191  F.  35 
(:»d  Cir,  1911),  aff'd,  235  U.S.  33  (1914), 
wherein  the  court  held  that  a  claimant 
could  elect  to  secure  protection  under 
either  patent  or  copyright  but  could  not 
secure  both.  Similarly,  in  1927,  the  D.C. 
Court  of  Appeals,  in  In  re  Blood,  23  F.2d 
772  (U.C.  Cir.1927)  embraced  the 
election  doctrine. 

The  primary  basis  for  the  existing 
Copyright  Office  policy  was  the  Second 
Circuit  s  decision  in  Korzvhski  v. 
T'nr/emood  S'  Underwood ,  Inc.,  36  F.2d 
727  (2d  Cir.  1929).  The  coii'l  ruled  that 
lain  inventor  who  has  applied  for  and 
obtained  a  patent  c.annot  extend  his 
monopoly  by  taking  out  a  copyright.” 
“The  filing  of  the  application  for  the 
patent  •  •  *  was  a  publication  land  full 
disclosure  of  the  invention)  that  entitled 
nnyone  to  copy  the  drawings 
1  representing  the  invention).”  Id.  at  729 
(parenthetical  added).  How'ever,  in  a. 
landmark  detdsion.  Mazer  v.  Stein,  347 
U.S.  201  (1954),  the  Supreme  Court 
ruled  that  the  .same  disclosure  or 
publication  might  support  a  design 
patenland  a  copyright.  “Neither  the 
Copyright  .statute  nor  any  other  says  that 
bet;ause  a  thing  is  patentable  ifmay  not 
be  copyrighted."  Id.  at  217.  The  Court, 
fiowever,  expressly  refused  to  entertain 
the  issue  of  whether  the  grant  of  either 
monopoly  precluded  that  ofihe  other.  A 
few  years  later,  in  Vacheron  & 
Constantin-LeCouItre  Watches,  Inc.  v. 
Bennis  Watch  Co.  Inc.,  155  F.  Supp.  932 
(S.D  N.Y.  1957),  modified,  26QF.2d  637 
(2d  Cir.  1958),  the  district  court  rejected 
argun’.ents  that  seeking  copyright 
protrM;tion  precluded  securing  design 
patent  protection.  Indeed,  the 
overlapping  protection  concerns  two 
distinct  statutory  monopolies;  and  the 
doririne  of  Korzybski  “must  rest  upon 
the  assumption  that  the  owner  of  the 
statutory  monopoly  has  some  power  to 
protect  his  ‘work,*  for  otherwise  any 
dedication  would  be  without 
consideration.”  260  F.2d  at  642. 

In  1968,  the  Copyright  Office 
reviewed  the  election  policy  and 
reaffirmed  its  position  on  two  grounds — 
public  policy  considerations  and  the 


publication  with  notice  requirement. 

The  public  policy  ground  was  based  on 
the  theory  that  it  is  an  undue  extension 
of  the  patent  monopoly  to  allow,  after 
the  patent  has  expired,  a  copyright  for 
the  same  design.  If  copyright  protection 
were  allowed  to  subsist,  the  public 
would  be  deprived  from  exploiting  the 
work  for  the  duration  of  the  copyright. 
The  second  ground  was  a  more  practical 
one.  The  patent  procedure  required 
publication  in  the  Official  Gazette 
without  notice  of  copyright.  Since  the 
1909  Copyright  Act  required  a  notice  of 
copyright  on  all  published  copies  to 
secure  and  maintain  copyright 
protection,  this  requirement  foreclosed 
copyright  protection  for  the  patent 
drawings  and  placed  the  work  in  the 
public  domain. 

Prior  to  1974,  The  United  States 
Patent  and  Trademark  Office  had  an 
election  policy  similar  to  that  of  the 
Copyright  Office.  The  Patent  Office 
discontinued  this  requirement  in  view 
of  the  decision  in  In  re  Yardley,  493 
F.2d  1389  (C.C.P.A.  1974),  wherein  the 
court  stated  that  even  though  there  is  a 
definite  overlap,  “Congress  has  not 
provided  that  an  author  inventor  must 
elect  between  securing  a  copyright  or 
securing  a  design  patent.”  Id.  at  1394. 
“ITlhe  mere  fact”,  said  the  court  “that 
the  copyright  will  persist  beyond  the 
term  of  any  design  patent  which  may  be 
granted  does  not  provide  a  sound  basis 
for  rejecting  appellant's  patent 
application."  Id.  at  1395.  Reassessing  its 
policy,  the  Copyright  Office  chose  to 
follow  Korzybski  instead  of  Yardley,  on 
the  rationale  that  the  latter  case  was 
limited  to  an  interpretation  of  the  design 
patent  act  while  Korzybski  interpreted 
the  Copyright  Act. 

The  Copyright  Office  regulations 
based  on  the  election  doctrine  have 
been  criticized.  In  his  treatise  on 
copyright,  Nimmer  observes: 

Without  offering  the  rationale  of 
publication  or  any  other  basis.  Copyright 
Office  Regulations  under  the  1909  Act  simply 
provided  that  once  a  patent  has  been  issued, 
copyright  registration  would  be  denied  to  a 
work  of  art  and  to  a  scientific  or  technical 
drawing.  There  appears  to  be  no  statutory  or 
other  justification  for  this  position.  It  would 
seem  on  principle  that  if  a  work  otherwise 
meets  the  requirements  of  copyrightability.  it 
should  not  be  denied  such  simply  because 
the  claimant  happens  to  be  entitled  to 
supplementary  protection  under  other 
legislation.' 

We  agree. 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  issuing  this  Policy 
Decision  and  amending  37  CFR  chapter 
II  in  the  manner  set  forth  below. 

•  David  Nimmer  and  Metv-ille  B.  Nimmer. 

<w  CopyriefH  S  2.19  (ItWSt. 


PART  202— lAMENDED] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Section  702. 90  Slat.  2541, 17 
U.S.C.  702.' 

2.  In  §202.10,  paragraphs  (a)  and  (b) 
are  removed,  the  existing  paragraph  (c) 
is  redesignated  as  paragraph  (b),  and  a 
new  paragraph  (a)  is  added  to  read  as 
follows: 

§  202.10  Pictorial,  graphic,  and  sculptural 
works. 

(a)  In  order  to  be  acceptable  as  a 
pictorial,  graphic,  or  sculptural  work, 
the  work  must  embody  some  creative 
authorship  in  its  delineation  or  form. 
The  registrability  of  such  a  work  is  not 
affected  by  the  intention  of  the  author 
as  to  the  use  of  the  work  or  the  number 
of  copies  reproduced.  The  availability  of 
protection  or  grant  of  protection  under 
the  law  for  a  utility  or  design  patent  will 
not  affect  the  registrability  of  a  claim  in 
an  original  work  of  pictorial,  graphic,  or 
sculptural  authorship. 

Marybeth  Peters, 

Register  of  Copyrights. 

Dated;  March  14.  1995 

Approved  by; 

Janies  H.  Billington, 

The  Librarian  of  Congress. 

IFR  Doc.  95-7363  Filed  3-23-95;  8.45  am| 
BILLING  CODE  1410-3(M> 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Arts  in  Education  Advisory 
Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  gi  ven  that  a  meeting  of  the  Arts 
in  Education  Advisory  Panel  (Arts  Plus 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  10-14, 1995. 
The  panel  will  meet  from  10:30  a.m.  to 
5:30  p.m.  on  April  10;  from  9:00  a.m.  to 
6:00  p.m.  on  April  11;  from  9:00  a.m.  to 
2:00  p.m.  on  April  12;  and  from  8:30 
a.m.  to  5:00  p.m.  on  April  13.  This 
meeting  will  be  held  in  Room  730,  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  April  13  from  3:15  p.m. 
to  5:00  p.m.  for  a  policy  discussion 
including  a  discussion  of  the  FY  96  and 
97  Arts  Plus  guidelines. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  5:30  p.m.  on 
April  10;  from  9:00  a.m.  to  6:00  p.m.  on 
April  11;  from  9:00  a.m.  to  2:00  p.m.  on 
April  12;  and  from  8:30  a.m.  to  3:15 
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p.m.  on  April  13  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Grairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  9(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated;  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
.  (FR  Doc.  95-7289  Filed  3-23-95;  8:45  am) 
BILLING  CODE  7537-01-M 


Meeting;  Challenge/ Advancement 
Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Advancement  Phase  I  Review 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  10-11, 1995 
from  9:00  a.m.  to  5:30  p.m.  This  meeting 
will  be  held  in  Room  M-14,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  on  April  10,  for  opening  remarks 
and  introductions  and  from  4:30  p.m.  to 
5:30  p.m.  on  April  11  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:00  a.m.  to  5:30  p.m.  on 
April  10  and  from  9:00  a.m.  to  4:30  p.m. 


on  April  11  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Sp>ecial  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506, 202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  infiureation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-7288  Filed  3-23-95;  8:45  ami 
BILLING  CODE  7537-01-M 


Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Arts  on 
Television  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  6-7, 1995,  from  10:00  a.m.  to  6:00 
p.m.  on  April  6  and  from  9:00  a.m.  to 
4:00  p.m.  on  April  7.  This  meeting  will 
be  held  in  Room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  a.m.  to  10:15 
a.m.  on  April  6,  for  opening  remarks 
and  from  3:30  p.m.  to  4:00  p.m.  on  .April 
7,  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  10:15  a.m.  to  6:00  p.m.  on 
April  6  and  from  9:00  a.m.  to  3:30  p.m. 
on  April  7  are  for  the  purpose  of  Panel 


review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of 'Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Spiecial  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
IFR  Doc.  95-7287  Filed  3-23-95;  8:45  am) 
BILLING  CODE  7537-01-M 


Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships/Jazz 
Ensembles  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  4-7, 1995  from  9:00  a.m.  to  5:30 
p.m.  This  meeting  will  be  held  in  Room 
M-14,  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:00  p.m.  to  5:30  p.m. 
on  April  7, 1995  for  a  policy  discussion 
and  guidelines  review. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  5:30  p.m.  on 
April  4-6  and  from  9:00  a.m.  to  4:00 
p.m.  on  April  7  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  as.sistance  under  the 
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National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  to  subsection  (c)  (4), 
(6)  and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  IX  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,'DC  20506,  or  call 
202/682-5788. 

Dated:  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-7385  Filed  3-23-95;  8:45  ami 
BILLING  CODE  7537-01-M 


Meeting;  Expansion  Arts  Advisory 
Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Arts 
Education  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  April  4-6, 1995,  from  9:00  a.m. 
to  6:00  p.m.  on  April  4-5,  and  from  9:00 
a.m.  to  4:30  p.m.  on  April  6.  This 
meeting  will  be  held  in  Room  M-07,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:15  a.m.  to  10:30 
a.m.  on  April  4,  for  opening  remarks 
and  a  general  overview  and  on  April  6, 
from  3:00  p.m.  to  4:30  p.m.  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:15  a.m.  to  6:00  p.m.  on 
April  4,  from  9:00  a.m.  to  6:00  p.m.  on 
April  5,  and  from  9:00  a.m.  to  3:00  p.m. 
on  April  6,  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 


recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of 'Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-7286  Filed  3-23-95;  8:45  am) 

BILLING  CODE  7S37-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  the  32nd  meeting  of 
the  President’s  Committee  on  the  Arts 
and  the  Humanities  will  be  held  on 
March  30-31, 1995,  from  1:00  p.m.  to 
6:30  p.m.  on  March  30  and  from  9:15 
a.m.  to  5:00  p.m.  on  March  31.  On 
March  30,  the  meeting  will  convene  at 
the  J.  Paul  Getty  Trust,  401  Wilshire 
Boulevard,  Santa  Monica,  CA.  On 
March  31,  the  meeting  will  convene  in 
the  Grand  Hall  of  the  Music  Center  of 
Los  Angeles  County,  135  N.  Grand 
Avenue,  Los  Angeles,  CA. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
for  discussion  on  March  30  will  include 
America’s  Cultural  Heritage,  New 
Philosophy  and  Youth.  On  March  31, 
topics  will  include  the  state  of  funding 
for  the  arts  and  humanities  in  Los 
Angeles  and  southern  California; 


fundraising  for  the  arts;  and  the  role  of 
the  federal  government  in  arts  and 
humanities  funding.  Public  attendance 
is  encouraged,  but  seating  is  limited  in 
meeting  rooms  and  it  is  suggested  that 
individuals  wishing  to  attend  notify  the 
staff  of  the  President’s  Committee  in 
advance. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
committee  in  closed  session,  in 
accordance  with  subsection  (c)(6)  of  5 
U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers,  on  a  space  available  basis. 
Committee  discussions  which  are  open 
to  the  public.  To  reserve  a  place  and/or 
to  obtain  further  information,  please  call 
the  President’s  Committee  at  (202)  682- 
5409  or  write  to  the  Committee  at  1100 
Pennsylvania  Ave.,  NW.,  Suite  526, 
Washington,  DC  20506. 

Dated:  March  20. 1995. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  95-7284  Filed  3-23-95.  8:45  am) 
BILLING  CODE  7S35-<)1-«I 


Meeting;  Visual  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Visual  Arts  Advisory  Panel  (Other 
Genres  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  April  17- 
21, 1995,  from  9:00  a.m.  to  8:00  p.m.  on 
April  17-20  and  from  9:30  a.m.  to  5:00 
p.m.  on  April  21.  This  meeting  will  be 
held  in  Room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5:00  p.m. 
on  April  21,  for  a  policy  discussion  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  8:00  p.m.  on 
April  17-20  and  from  9:30  a.m.  to  3:30 
p.m.,  on  April  21  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
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confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-7290  Filed  3-23-95;  8:45  am) 
BILUNG  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  April  7, 1995.  Copies  of 
materials  may  be  obtained  at  the  NSF 
address  or  telephone  number  shown 
below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB, 
722  Jackson  Place,  Room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  NSF  Review  of  Undergraduate 

Education  in  Science,  Mathematics, 

Engineering,  and  Technology. 


Affected  Public:  Individuals,  state  or 
local  governments,  nonprofit 
institutions. 

Respondents/Reporting  Burden:  100 
respondents:  average  two  hours  per 
response. 

Abstract:  The  NSF  Organic  Act  as 
amended  requires  the  NSF  to  oversee 
the  health  of  the  Nation’s 
undergraduate  education  in  science, 
mathematics,  engineering,  and 
technology,  and  to  provide  leadership 
education  in  these  areas.  This  planed 
up-to-date  collection  of  information 
from  national  leaders  will  help  us  to 
identify  important  improvements  and 
critical  problems  that  NSF  can  help  to 
address. 

Dated:  March  20, 1995. 

Herman  G.  Fleming, 

Reports  Clearance  Officer. 

National  Science  Foundation, 

4201  Wilson  Boulevard,  Arlington,  Virginia 
22230 

Office  of  the  Assistant  Director  for  Education 
and  Human  Resources 

NSF  Review  of  Undergraduate  Education 
The  Education  and  Human  Resources 
(EHR)  Directorate  of  the  National  Science 
Foundation  (NSF)  is  undertaking  a  general 
review  of  the  condition  and  needs  of 
undergraduate  education  in  the  United  States 
in  the  areas  of  science,  mathematics, 
engineering,  and  technology  (SMET).  The 
project  will  consult  widely  with  students, 
educators,  and  employers.  It  is  planned  to 
take  about  a  year  to  complete  the  review, 
which  will  produce  a  set  of 
recommendations  for  accelerating  the  process 
of  improving  undergraduate  education. 

Acting  in  an  advisory  capacity  to  Luther  S. 
Williams,  Assistant  Director  of  NSF,  for  EHR, 
are  members  of  the  EHR  Adv  isory 
Committee,  Subcommittee  for  Undergraduate 
Education: 

Sadie  Bragg,  Borough  of  Manhattan 
Community  College, 

Federick  P.  Brooks,  Jr.,  University  of  North 
Carolina,  (Ex  Officio) 

Melvin  George,  University  of  Minnesota, 
(Chair) 

James  Rosser,  California  State  University  at 
Los  Angeles, 

David  Sanchez,  Texas  A&M  University,  and 
Carolyn  Meyers,  Georgia  Institute  of 
Technology,  (Consultant] 

The  Foundation  undertakes  this  review  of 
the  central  enterprise  of  undergraduate 
education  at  a  critical  moment.  The  national 
efforts,  including  those  of  the  NSF,  to 
improve  precollege  education  in  SMET  have 
been  extensive  and  have  involved  efforts  to 
create  both  innovative  local  improvement 
and  larger  systemic  changes.  The  support  of 
undergraduate  educational  improvement  is 
more  recent  and  has  emphasized  innovative 
improvement  projects  at  single  sites.  The 
necessity  for  and  possibility  of  largcr-scale 
changes  in  undergraduate  education  is  the 
primary  question  that  the  study  will 
investigate.  The  Foundation  recognizes  that  it 


raises  this  question  at  a  time  that  the  nation’s 
colleges  and  universities  are  facing 
unprecedented  financial  and  programmatic 
challenges.  It  is  expected  that  the  review  will 
reveal  ways  of  strengthening  the  effectiveness 
of  these  institutions  in  undergraduate 
education.  The  provision  of  excellent 
educational  services  requires  a  robust 
infrastructure  whose  components  at  all 
institutions  include  feculty,  curriculum,  and 
capabilities  for  teaching  and  scholarship.  The 
condition  of  these  components  will  be 
examined. 

The  goals  of  improved  undergraduate 
education  in  SMCT  are: 

•  Citizens  who  are  empowered  to  be  full 
participants  in  a  scientific  and  technological 
society: 

•  A  technically  well-prepared  workforce 
who  can  both  participate  and  lead' in  the  high 
performance  workplace  of  advanced 
technologies; 

•  Teachers  who  are  both  scientifically  and 
pedagogically  well-prepared,  and  scientists 
and  engineers  who  are  well-prepared  for 
their  occupations; 

•  Young  people  with  diverse  backgrounds 
successfully  involved  in  SMET  in  numbers 
that  reflect  their  representation  in  the 
population. 

Consistent  with  its  chartered  responsibility 
to  "initiate  and  support  •  *  •  science 
education  programs  at  all  levels  *  *  the 
NSF  seeks  to  ascertain  the  extent  of  effective 
innovation  in  undergraduate  education  in 
SMET,  and  what  next  steps,  if  any,  should  be 
taken  to  cause  large-scale  improvements  to 
take  place.  The  specific  areas  of  inquiry 
listed  below  are  designed  to  provide 
guidance  on  the  question  of  how  the  nation 
should  capitalize  on  its  recent  investment  in 
the  improvement  of  undergraduate 
education: 

•  What  are  the  innovations  and  what  is  the 
evidence  that  a  significant  number  of  them 
represent  superior  practice  of  undergraduate 
education?  The  areas  of  inquiry  regarding 
superior  practice  will  involve:  curriculum  of 
all  types  and  levels,  faculty  maintenance  and 
development,  pedagogy,  instructional 
technology,  instrumentation  and  facilities, 
research  opportunities  for  students  and 
faculty,  and  connections  of  instructional 
programs  to  the  world  of  work. 

•  What  are  the  unmet  needs  of  those  who 
are  receiving  and  have  received 
undergraduate  SMET  instruction? 

•  What  are  the  infrastructural  needs  across 
the  diverse  providers  of  undergraduate 
instruction  in  order  to  implement  the  best 
instructional  practice  and  meet  the  needs  of 
students  and  employers? 

•  What  are  the  problems  in  the  context  of 
an  institution’s  entire  undergraduate 
enterprise  that  need  to  be  addressed  to 
achieve  the  goals  of  undergraduate  SMET 
education? 

The  effort  through  which  the  Foundation 
plans  to  address  these  questions  will  consist 
of  three  phases.  Phase  1  will  involve  direct, 
systematic  investigation  of  the  considered 
points  of  view  of  Americans  across  a  broad 
spectrum  who  might  be  considered  the 
"customers”  of  the  diverse  educational 
programs  and  settings  that  deliver 
undergraduate  education.  It  will  also  involve 
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inteasive  abidy  of  «nstiag  reports  and  data 
on  the  sulked,  and  open-ended  inquiry  to 
cxperienoed  proTiders  of  undergraduate 
education.  Phase  11  of  the  project  will  rely 
upon  a  prelnniHary  suimnary  of  the  findings 
from  Phase  1  prepared  by  NSF  staff  that  will 
be  presented  for  comment  and  elaboration  to 
a  large  number  of  persons  experienced  in 
undergraduate  education,  particularly  to 
those  faculty  and  administrators  attending 
key  professional  society  meetings.  In  Phase 
ill,  the  NSF  will  seek  to  publicize  and 
encourage  implementation  of  those  practices 
that  will  achieve  improved  science  and 
engineering  literacy;  a  technically  capable 
woiUbrce;  well-prepared  teachers,  scientists 
and  engineers;  and  greater  participation  in 
SMET  careers  by  women  and  minorities. 

For  further  inionnation  contact  the 
Division  of  Undergraduate  Education  (DUE) 
of  EHR.  Robert  F.  Watson,  Division  Director. 

|FR  Doc.  «5-7275  Filed  3-23-95;  «;4S  ami 
BILUNG  CODE  7555-«1-M 


Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing. 

Date  and  Time:  April  10, 1995, 8:30  am  to 
5  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Suite  1122,  Arlington.  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Richard  Hirsh.  Deputy 
Division  Director,  Centers  Program,  Suite 
1122,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230  (703) 
306-1970. 

Purpose ofMeeting-.To  provide 
recommendations  and  advice  concerning 
preproposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
Multidisciplinary  Research  preproposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  preproposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act.  ' 

Dated:  March  20. 1995. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  95-7214  Filed  3-23-95;  8:45  am] 
BILUNC  CODE  7S5»-«t-M 


Advisory  Pans!  for  OeM  Biology 
Program;  Notice  of  Meeting 

In  accordaooe  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
'Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Panel  for  Cell  Biology  (1136). 

Date  and  Time:  April  12-14. 1995. 6:30  am 
to  5U)0  pm. 

Place:  Roan  370.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting;  Closed. 

Contact  Person:  Dr.  Baihara  Zain,  Dr.  Larry 
GriCfing  and  Dr.  David  Capco,  Program 
Directors,  for  Cell  Biology,  Division  of 
Molecular  and  Cellular  Biosciences.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  655,  Arlington,  VA  22230, Telephone: 
(703)  306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendatkms  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Signal 
Transduction  and  Regulation  Program  as  part 
of  the  selection  process  for  awirc^ 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.5.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  20, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Offtcer. 

(FR  Doc.  95-7213  Filed  3-23-95;  8:45  am] 
BILLING  CODE  7SS5-01-M 


Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program  (#1982). 

Date  and  Time:  April  6, 1995  100-9:00 
p.m.,  April  7, 1995  8:00  a.m.-4O0  p.m. 

Place:  O’Hare  Hilton,  Chicago,  IL  (Room  to 
be  posted  at  meeting  site). 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Robert  Borchers, 
Director.  Division  of  Advanced  Scientific 
Computing.  Directorate  for  Computer  and 
Information  Science  and  Engineering, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230,  703/306- 
1970. 

Minutes:  May  be  cfotained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program 


considering  the  changing  nature  of 
computiag  and  information  science  and 
technology.  Its  scope  will  be  limited  to  NSF's 
suppcHt  for  advanced  computational  scieaoe. 
This  meeting  is  to  seek  advice  and  testimony 
from  representatives  of  the  supercomputer 
industry,  academir^  leaders  in  High 
Performance  Computing,  representative  users 
of  the  NSF  Supercomputing  Centers  and 
some  principal  investigators  of  Grand 
Challenge  Projects.  The  task  force  will 
continue  its  discussions  on  the  principles  to 
be  used  in  evaluating  the  options  of  future 
programs,  and  hear  reports  on  visits  of 
members  to  the  four  existing  Su^roomputer 
Centers. 

Agenda: 

April  6. 1995 — 1:00  to  9:00  p.m. 

1:00-5  KX)  Advice  and  testimony  from 
members  of  the  High  Performance 
Computing  Conununity 
6:00-9:00  Working  Dinner — ^Subcommittee 
Meetings 

April  7, 1995 — 8:00  ajn.  to  4K)0  p.m. 
8:00-9:00  Assemble,  Continental  Breakfast 
9:00-12^)0  Advice  and  testimony  from 
members  of  the  High  Performance 
Computing  Community 
12:00-1:00  Working  Lunch 
1:00-2:00  Advice  and  testimony  (if  required) 
2:00-4:00  Subcommittee  Meetings,  trip  visit 
reports. 

Reason  for  Late  Notice:  Difficulty  in 
locating  suitable  meeting  accomm^ations 
Dated;  March  20. 1995. 

M.  Rebecca  Winker, 

Committee  Management  Officer. 

IFR  Doc.  95-7216  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  April  10-11, 1995;  8:30 
a.m.  til  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  310,  Arlingtoto,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  Thaler,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1880. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  ^ 
submitted  to  National  Science  Foundation  for 
financial  support. 

Agenda:  'To  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  Scientists  and  Engineers 
proposals  as  part  of  the  selection  process  for 
awards. 
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Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  March  20, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-7212  Filed  3-23-95;  8:45  ami 
BILLING  CODE  7555-«1-M 


Advisory  Panel  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior  (#1160). 

Date  and  Time:  April  12-April  13, 1995, 
9:00  a.m.  to  5:00  p.m. 

Place:  Room  365,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 

VA  22230. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Ronald  Barfield,  Acting 
Program  Director  for  Animal  Behavior, 
Division  of  Integrative  Biology  and 
Neuroscience,  Room  685,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230,  Telephone:  (703)  306-1419. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting;  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  session:  April  13, 1995;  2:00 
p.m. — ^To  discuss  proposal  guidelines  and 
research  trends  in  Animal  Behavior. 

Closed  session:  April  12, 1995,  9:00  a.m.  to 
5:00  p.m.  and  April  13,  9  a.m.-2  p.m.-To 
review  and  evaluate  Animal  Behav'or 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  March  20, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-7215  Filed  3-23-95;  8.45  am) 
BILUNG  CODE  7S55-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-483] 

Union  Electric  Co.,  Callaway  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
NPF-30,  issued  to  Union  Electric 
Company,  (the  licensee),  for  the 
Callaway  Plant,  located  in  Callaway 
County,  Missouri. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  of 
Section  lII.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50,  which  requires  a  set  of 
three  Type  A  tests  (Containment 
Integrated  Leakage  Rate  Test  or  CILRT) 
be  performed,  at  approximately  equal 
intervals  during  each  10-year  service 
period.  This  licensee  request  for  an 
exemption  would  defer  the  next 
scheduled  containment  integrated  leak 
rate  test  for  one  outage,  from  Refuel  7 
to  Refuel  8. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  request  for 
exemption  dated  December  9, 1994,  as 
supplemented  by  letter  dated  January 
27, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  licensee’s  current  schedule 
would  require  the  third  CILRT  to  be 
performed  during  Refuel  7  (March 
1995).  Minimal  safety  benefifwould  be 
realized  by  performing  the  scheduled 
CILRT,  since  the  majority  of  primary 
containment  leakage  has  previously 
been  identified  through  the  biennial 
performance  of  the  Local  Leak  Rate  Test 
(LLRT).  Without  this  exemption,  the 
licensee  would  incur  additional 
personnel  radiation  exposure  during 
system  reconfigurations,  and 
instrumentation  setup  and  restoration. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expiected  containment 
leakage,  and  that  containment  integrity 
would  thus  be  maintained. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 


released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  “Final  Environmental 
Statement  related  to  the  operation  of 
Callaway  Plant,  Unit  No.  1,’’  dated 
January  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Missouri 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee’s 
letters  dated  December  9, 1994,  and 
January  27, 1995,  which  are  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington  DC  and  at  the  local 
public  document  room  located  at  the 
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Callaway  County  Public  Library.  710 
Court  Street.  Fulton,  Missouri  65251. 

Dated  at  Rockville.  Macyland.  this  17th  day 
of  March.  1995. 

For  the  Nuclear  Regulatory  Commission. 

L.  Rayuard  Wkartoa. 

Project  Mamuger,  Project  Directorate  Ul-3, 
Division  of  Reactor  Injects — lll/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-7219  Filed  3-23-95;  8:45  am) 
BILLING  CODE  TMO-at-ai 


Advisory  Cocmnittee  on  Aeactor 
Safeguards;  Meeting  Agenda 

In  accordance  vi'ith  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039, 2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  April 
6-8. 1995,  in  Conference  Room  T2B3, 
11545  Ro^ville  Pike.  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  pniblished  in  the  Federal 
Register  on  Wednesday.  December  28, 
1994  (59  FR  66977). 

Thursday,  April  6, 1995 

6:30  a.m.S:34  a.m.;  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  CSiairman  will  make 
opening  rmnarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 

During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-lD:45  a.m.:  Westinghouse 
Test  and  Analysis  Programs  Associated 
with  the  AP  BOO  Passive  Containment 
System  (Open/Closed) — ^The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
Westinghouse  Electric  Corporation 
regardi^  the  Westinghouse  test  and 
analysis  programs  associated  with  the 
AP  600  Passive  Containment  System. 

Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

A  portion  of  tnis  session  may  be 
closed  to  discuss  Wesdn^iouse 
proprietary  information  applicable  to 
this  matter. 

11:00  a.m.-12:00  Noon:  Proposed 
Final  Rulemaking  to  Define  the  Scope  of 
Technical  Specifications  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
r^arding  the  proposed  final  rule  to 
define  the  scope  of  technical 
specifications. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

1 :00  p.m.-3.iX)  p.m^"  NRC  Research 
Program  in  Support  of  the  Westinghouse 
AP  600  Des^  Ceti^iadion  (t^ren)— 
The  Committee  wiH  hear  presentations 


by  and  hold  discussions  writh 
representatives  of  the  NRC  staff 
regarding  the  NRC  research  program 
being  conducted  in  support  of  die  AP 
600  design  certification. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

3:15  p.m.-4:45  p.m.:  Revised  Health 
Effects  Valuation:  Dollars/Peraon-Rem 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  revisions  to  the  NRC 
health  effects  valuatkm. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

4:45  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday,  April  7, 1995 

8:30  a.m.S:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m. -10:00  a.m.:  Digital 
Instrumentation  and  Control  U&'Cl 
Systems  Matters  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status/schedule  for 
developing  Standard  Review  Plan, 
Branch  Technical  Positions,  and 
Regulatory  Guides  for  the  NRC  staff 
review  of  digital  I&C  systems;  and 
digital  I&G  issues  identified  by  the  staff 
and  the  associated  priority  rankings/ 
bases. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

10:00  a.m.-12:15  p.m.:  Source  Term- 
Related  Technical  and  Licensing  Issues 
Pertaining  to  Evolutionary  and  Passive 
Plant  Designs  (Open)— T^  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  source  teiro-related 
technical  and  licensing  issues 
pertaining  to  evolutionary  and  passive 
plant  designs. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

1:15  p.m.-2:45  pjn.:  Proposed 
Rulemaking  to  Obtain  Equipment 
Reliability  Data  from  Licensees  (Open) — 
The  Committee  will  bear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  rulemaking  to 
obtain  equipment  reliability  data  horn 
licensees,  with  emphasis  on  the 
regulatory  analysis  which  is  intended  to 
justify  the  need  for  this  rulemaking. 

Representatives  of  the  industry  will 
particip>ate,  as  appropriate. 


2:45  pjn.^:30  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 
and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  mattes  that  relate 
solely  to  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

3:45  p.m.-4:15  p.m.:  Future  .^CRS 
Activities  (Open)— The  Committee  will 
select  topics  for  consideration  during 
future  ACRS  meetings. 

4:15  p.m.-4:30  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open)— The 
Committee  will  discuss  responses 
expected  from  the  NRC  Executive 
Director  for  Operations  to  ACRS 
comments  and  recommendations 
included  in  recent  ACRS  reports. 

4:30  p.m. -6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Saturday,  April  8, 1995 

8:30  a.m.-l  1:30  a.m.:'Preparation  of 
ACRS  Reports  (Open) — The  Comnuttee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

11:30  a.m.-l 2:30  p.m.:  Strategic 
Planning  (Open) — ^The  Committee  will 
continue  its  discussion  of  which  items 
that  are  of  importance  to  the 
Commission  should  receive  additional 
emphasis  in  the  Committee’s  future  » 
deliberations. 

12:30  p.m.-12:45  pjn.:  New  Research 
Needs  (Open) — The  Committee  will 
discuss  new  research  needs,  if  any. 
identified  during  this  meeting. 

12:45  p.m.-l:00  p.m.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  5, 1994  (59  FR  50760).  In 
accordanoe  with  the.se  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Parsons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John  | 
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T.  Larkins,  at  least  five  days  before  the 
meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  plaiming  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  P.L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4);  information  that  involves  the 
internal  personnel  rules  and  practices  of 
this  Advisory  Committee  per  5  U.S.C. 
352b(c)(2);  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  containing  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-415-7361).  between 
7;30  a.m.  and  4:15  p.m.  EST 

Dated:  March  20, 1995. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer 
IFR  Doc.  95-7303  Filed  3-23-95;  8:45  am! 
BtLUNQ  CODE  7SMM)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 
T.  Copenhafer,  (202)  942-8800. 
Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  Fifth 
Street  NW.,  Washington,  D.C. 
20549. 

Proposed  Rule  and  Form:  Rule  204-4 — 
File  No.  270-398;  Form  ADV-B— 
File  No.  270-398. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperworit  Reduction  Act  of  1980 


(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  Rule  204- 
4  and  Form  ADV-B  under  the 
Investment  Advisers  Act  of  1940  (the 
“Advisers  Act"). 

The  proposed  rule  would  require  each 
investment  adviser,  registered  or 
required  to  be  registered  under  the 
Adviser  Act,  that  has  the  discretion  to 
direct  client  brokerage  transactions  and 
receives  services  other  than  execution  in 
exchange  for  that  brokerage,  to  provide 
its  clients  with  a  report  that  would 
contain  information  about  its  use  of 
client  brokerage.  The  proposed  form 
would  set  forth  the  information  required 
to  be  included  in  the  annual  report.  The 
proposed  rule  does  not  involve  any 
burden  separate  from  the  requirement  to 
prepare  and  file  the  proposed  form. 

It  is  estimated  that  approximately 
6,000  advisers  would  be  required  to  file 
Form  ADV-B  with  the  Commission,  and 
that  each  adviser  completing  the  form 
would  incur  20  burden  hours  in  its 
preparation.  The  estimate  of  burden 
hours  is  made  solely  for  the  purposes  of 
the  Paperwork  Reduction  Act  and  is  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

General  comments  may  be  directed  to 
the  OMB  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C.  20549,  and  to 
the  OMB  Clearance  Officer  for  the  SEC. 
Office  of  Information  and  Regulatory 
Affairs  (Paperwork  Reduction  Act 
numbers  3235 — new  (for  Rule  204—4), 
3235 — new  (for  Form  ADV-B).  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building. 
Washington.  D.C.  20543. 

Dated:  March  9, 1995 
Margaret  H.  McFarland. 

Deputy  Secretary 

(FR  Doc.  95-7236  Filed  3-23-95;  8:45  am) 
BILLING  CODE  801 0-01 -M 


[Release  No.  34-35505;  File  No.  SR-CHX- 
95-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange  Incorporated 
Relating  to  Order  Identifiers 

March  17.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  §78s(b)(l).  notice  is 
hereby  given  that  on  March  10,  1995, 
the  Chicago  Stock  Exchange 
Incorporated  (“CHX"  or  “Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rqgulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Article 
XX,  Rule  37(b)  of  the  CHX's  Rules  to 
add  an  order  designator  on  the 
Exchange’s  MAX  System.* 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory’  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX,  Rule  37(b)(9)  of  the  CHX’s 
Rules  requires  orders  sent  via  the  MAX 
System  to  include  account  identifiers. 
\Vhen  the  MAX  rules  were  codified,  the 
“Z”  designator  was  inadvertently 
excluded.2  The  “Z”  designator  allows 


'  ‘•M.5X"  is  the  C.4X's  order  routing  and 
execution  system.  See  Article  ,XX.  Rule  37(’o(  of  the 
CHX's  Rules  for  a  complete  description  of  the  M.\X 
system. 

^The  .\i.\X  Rules  were  codified  in  Securities 
E.xchange  Act  Release  No.  J5010  (November  28. 
1994).  59  FR  62767  (December  6  1994). 
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order  sending  firms  to  receive  automatic 
executions  of  professional  market  orders 
based  on  the  CHX’s  BEST  Rule.^  Limit 
orders  sent  with  the  “Z”  designator  will 
be  represented  on  the  specialist’s  book 
as  professional  orders.  The  “Z” 
designator  can  only  be  used  by  a  firm 
after  it  negotiates  with  the  specialist, 
and  the  specialist  agrees  to  accept  the 
firm’s  professional  orders  for  automatic 
execution  on  MAX. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(bK5)  of  the 
Act  in  that  it  is  designated  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Commission  Rule 
19b^.5  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  of  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  forgoing. 


*  See  Article  XX,  Rule  37(a)  of  the  CHX’s  Rules. 

« 15  U.S.C  78s(b)(3)(A)  (1988). 
sRule  19b-4(e),  17  CFR  240.19b-4(e),  provides 
that  a  proposed  rule  change  may  take  effect  upon 
filing  with  the  Commission  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  if.  among  other  things,  it 
effects  a  change  in  an  existing  order  entry  or  trading 
system. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  ' 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-09 
and  should  be  submitted  by  April  14, 
1995, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-7237  Filed  3-23-95;  8:45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-35513;  File  No.  SR-DTC- 
95-05] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Seeking  Permanent  Approvai  of  Money 
Market  Instrument  Program 

March  17, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
March  7, 1995,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchemge  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-DTC-95-05)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC’s  expanded 
money  market  instrument  (“MMI”) 
programs  to  which  the  Commission 


M5U.S.C  78s(b){l)  (1988). 


previously  granted  temporary  approval 
through  April  30, 1995.^ 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC’s  settlement 
services  for  transactions  in  additional 
types  of  MMIs,  including  institutional 
certificates  of  deposit,  municipal 
commercial  paper,  and  bankers’ 
acceptances.  The  proposed  rule  change 
also  seeks  to  permanently  expand  and  to 
improve  DTC’s  existing  MMI  programs 
for  corporate  commercial  paper  (“CP”), 
medium-term  notes,  preferred  stock  in  a 
CP-like  mode,  short-term  bank  notes, 

’  and  discount  notes.  The  Commission 
previously  granted  DTC’s  expanded 
MMI  program  temporary  approval 
through  April  30, 1995.3 

The  new  MMI  programs,  along  with 
the  existing  MMI  programs,  are  an 
extension  of  DTC’s  Same-Day  Funds 
Settlement  (“SDFS”)  system.'*  The 


2  For  a  complete  discussion  of  the  issues 
regarding  DTC’s  expanded  MMI  program,  refer  to 
Securities  Exchange  Act  Release  No.  33958  (April 
22,  1994),  59  FR  22878  [File  No.  SR-DTC-93-121 
(order  temporarily  approving  proposed  rule 
change). 

^  Supra  note  2. 

*  DTC’s  SDFC  system  currently  includes  the 
following  issue  types;  corporate  commercial  paper, 
municipal  notes  and  bonds,  municipal  variable-rate 
demand  obligations,  zero  coupon  bonds  backed  by 
U.S.  Government  securities,  continuously  offered 
medium-term  corporate  notes,  short-term  bank 
notes,  auction-rate  and  tender-rate  preferred  stocks 
and  notes,  collateralized  mortgage  obligations  and 
other  asset-backed  securities.  Gwemment  trust 
certificates  and  Government  agency  securities  not 
eligible  for  the  Fed’s  book-entry  system,  retail 
certificates  of  deposit,  corporate  and  municipal 
variable  mode  obligations,  corporate  bonds, 
discount  notes,  and  unit  trusts.  For  a  detailed 
description  and  discussion  of  DTC’s  SDFC  system, 
including  the  implementation  of  the  commercial 
paper  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  26051  (August  31. 1988),  53  FR  34853 
[File  No.  SR-DTC-88-06)  (order  permanently 
approving  DTC’s  SDFS  system)  and  30986  (July  31. 
1992),  57  FR  35856  [File  No.  SR-DTC-92-01)  (order 
approving  implementation  of  commercial  paper 
program). 
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automated  operating  procedures  for 
MMIs  are  virtually  the  same  as  those 
followed  by  SDFS  participants  and  by 
Institutional  Delivery  system  users  for 
basic  depository  services  in  other 
eligible  SDFS  secvirities.  The  MMI 
issues  being  made  SDFS-eligible  will  be 
distributed  in  book-entry-only  form  by 
the  issuer’s  issuing  agent  that,  as  in  the 
commercial  paper  and  medium-term 
note  MMI  programs,  will  send  MMI 
issuance  instructions  to  DTC 
electronically.  Settlement  of  an  issue 
will  be  on  the  same  day  as  the  issuance 
or  on  a  specified  future  day.  The  issuer’s 
paying  agent,  that  will  also  serve  as 
DTC’s  custodian,  will  hold  a  master  or 
balance  MMI  certificate  for  DTC  unless 
the  issuer  and  its  issmng  and  paying 
agent  bank  choose  to  distribute 
uncertificated  MMIs  through  DTC.® 
Because  SDFS-eligible  MMIs  will  be 
book-entry  only,  participant  operating 
procedures  for  deposits  and 
withdrawals  will  not  apply  to  MMIs. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act.  specifically 
Section  17A(b)(3)(A)  ®  of  the  Act,  and 
the  rules  and  regulations  thereunder 
because  the  rule  proposal  will  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  in 
MMIs. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition  that  is 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  solicited  comments  on 
the  proposed  rule  change.  Discussions 
with  DTC  participants,  including  those 
on  the  Task  Force  established  by  the 
Public  Securities  Association’s  Money 
Market  Committee  to  advise  DTC  on  the 
operation  of  its  MMI  programs,  indicate 
wide  support  for  the  proposed 
permanent  expansion  of  the  MMI 
program.  ; 

III.  Date  of  Effective  *-  ss  of  the 
Proposed  Rule  Chak.{,a  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


’  Uncertificated  MMIs  are  not  evidenced  by  any 
certificate  whatsoever.  Bills,  notes,  bonds,  and  other 
securities  have  been  issued  in  uncertificated  form 
by  U.S.  government  and  federal  agencies  for  many 
years. 

«  15  U.S.C.  78q-l(bK3MA)  (1988). 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or; 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  eire  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  than  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-05 
and  should  be  submitted  by  April  14, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland,  ■ 

Depu  ty  Secretary. 

[FR  Doc.  95-7239  Filed  3-23-95;  8:45  am] 
BILLING  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

[Release  No.  34-35514;  File  No.  SR-MCC- 
94-16] 

March  17, 1995, 

On  December  28, 1994,  the  Midwest 
Clearing  Corporation  (“MCC”)  filed  a 
proposed  rule  change  (File  No.  SR- 
MCC-94-16)  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  section  19(b)  of  the 


Securities  Exchange  Act  of  1934 
(“Act”).?  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
January  27, 1995.  to  solicit  comments 
from  interested  persons.^  As  discussed 
below,  this  order  approves  the  proposed 
rule  change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act  ® 
which  establishes  three  business  days 
after  the  trade  date  (“T+3”),  instead  of 
five  business  days  (“T+5”).  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 1995.^  Several 
of  MCC’s  rules  are  interrelated  with 
settlement  time  frames.  The  purpose  of 
the  proposed  rule  change  is  to  amend 
MCC’s  rules  to  be  consistent  with  a  T+3 
settlement  standard  for  securities 
transactions. 

The  proposed  rule  change  amends 
Interpretations  and  Policies  .01  of 
Article  II,  Rule  2  of  MCC’s  rules  to 
shorten  the  time  frame  in  which 
contract  data  or  comparison  data  must 
be  submitted  to  MCC  to  ensure  that 
MCC  has  sufficient  time  to  review  such 
contracts  and  receive  the  necessary 
protection  to  guarantee  the  performance 
of  such  contract  to  the  contra-broker  in 
a  T+3  environment.  Under  such 
interpretations,  MCC  reserves  the  right 
to  cause  such  contract  to  be  settled 
under  the  trade-by-trade  system  or  to 
reverse  the  trade  in  the  continuous  net 
settlement  system  (1)  if  a  regular  way 
contract  is  not  recorded  by  MCC  in  a 
participant’s  account  until  T+2,  (2)  if  a 
regular  way  contract  is  not  submitted  by 
another  clearing  corporation  for 
recordation  in  a  participant’s  account 
until  T+2,  or  (3)  if  the  contract  is  to  be 
settled  through  the  participant’s  account 
at  another  clearing  corporation  and  the 
contract  is  not  recorded  until  T+1. 

The  proposed  rule  change  also  is 
amending  Article  III,  Rule  2,  Section  9 
to  state  that  a  participant  will  be 
deemed  to  have  requested  delivery  of  a 
security  if  the  participant  has  entered 
into  contracts  to  be  settled  by  MCC 
which  will  result  in  net  settling  sales  of 
such  security  by  the  participant  during 
the  next  two  business  days.  The 
proposed  rule  change  also  amends  the 
definition  of  “as-of  contract”  in  Article 
I,  Rule  1  to  .include  contracts  for  which 


•  15  U.S.C  78s(b)  (1988). 

2  Securities  Exctiange  Act  Release  No.  35256 
(January  20, 1995),  60  FR  5444 . 
a  17  CFR  240.15C6-1. 

*  Securities  Exchange  Act  Release  Nos.  33023 
(October  6, 1993),  58  FR  52891  (adoption  of  Rule 
15c6-l)  and  34952  (November  9, 1994),  59  FR 
59137  (changing  effective  date  from  June  1, 1995. 
to  June  7, 1995). 


17  CFR  200.3a-3(a)(12)  (1994). 
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the  intended  date  of  settlement  is  one  to 
two  days  after  the  recording  of  the 
transaction  by  MCC. 

MCC  has  requested  that  the  proposed 
rule  change  become  effec:tive  on  the 
same  date  as  Rule  15c6-l.  Rule  15c6- 
1  becomes  effective  on  lune  7, 1995.* 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act.® 
Specifically,  Section  17A(b)(3)(F)^ 
states  that  the  rules  of  a  clearing  agency 
must  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  MCC’s  custody  or 
control  or  for  w'hich  MCC  is  responsible 
and  must  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
Several  of  MCC  rules  are  based  on  a  five 
day  time  frame  for  settlement  of 
securities  transactions.  On  June  7, 1995, 
the  new  settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission’s  Rule  15c6-l.  As  a  result, 
the  MCC’s  current  rules  will  be 
inconsistent  with  the  Commission’s 
rule.  This  proposal  will  amend  the 
MCC’s  rules  to  harmonize  thern  with 
Commission’s  Rule  15c6-l  and  a  T+3 
settlement  cycle. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  MCC’s  proposal 
is  consistent  with  Section  17A  of  the 
Act.® 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-94-16)  be  and  hereby  is  approved 
and  will  become  effective  June  7, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 

Deputy  Secretary 

|FR  Doc.  95-7242  Filed  2-23-95;  8:45  am) 
BILUNG  CODE  8010-01-M 


’‘The  transition  from  five  day  settlement  to  three 
day  settlement  will  occur  over  a  four  day  period. 
Friday,  June  2,  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday,  June  5,  and 
Tuesday,  )une  6,  will  be  trading  days  with  four 
business  day  settlement.  Wednesday.  |une  7.  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  )une  2  and  June 
5  will  settle  on  Friday.  )une  9.  Trades  from  June  6 
and  lune  7  will  settle  on  Monday,  )une  12. 

“ISU.S.C  78(1-1  (1988). 

’  15  U.S.C.  78q-l(b)(.H)  (F)  (1988). 

"ISU.S.C.  78q-l  (1988). 

'M5IJ.S.C.  78s(b)(2)  (1988). 

"»17  CFR  200.30(aj(12)  (1994) 


[Release  No.  34-35507;  File  No.  SR-NASD- 
94-66] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Partial 
Approval  of  Proposed  Rule  Change 
Relating  to  the  Three  Business  Day 
Settlement  of  Securities  Transactions 

March  17, 1995. 

On  October  12, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”).^  On 
November  9, 1994,  the  NASD  filed  with 
the  Commission  Amendment  No.  1.^ 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  NASD’s  rules  to 
provide  for  three  business  day 
settlement  of  securities  transactions. 

The  Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  Novem^r  18, 1994.*  The 
commission  granted  partial,  accelerated 
approval  of  the  proposed  rule  change  on 
November  30, 1994.'*  On  December  8, 
1994,  the  NASD  filed  with  the 
Commission  Amendment  No.  2.®  The 
amendments  were  techincal 
amendments  that  did  not  require 
republication  of  notice.  One  comment 
was  received  on  the  notice.®  As 
discussed  below,  the  Commission  is 
approving  that  portion  of  the  proposed 
rule  change  relating  to  the  three  day 
settlement  of  securities  transactions.^ 


>  15  U.S.C.  7es(b)(l)  (1988). 

^  Letter  from  Suzanne  E.  Rothwell,  Associate 
General  Counsel,  NASD,  to  Mark  Barracca,  Branch 
Chief,  Over-theT2ounler  Regulation,  Division  of 
Market  Regulation.  Commission  (November  8, 

1994). 

Securities  Exchange  Act  Release  No.  34966 
(November  10. 1994),  59  FR  59802. 

<  Securities  Exchange  Act  Release  No.  35031 
(November  30. 1994),  59  FR  62761.  The  order 
approved  that  portion  of  the  proposed  rule  change 
relating  to  the  transfer  of  customer  accounts 
between  broker-dealers. 

’Letter  from  Suzanne  E.  Rothwell,  Associate 
General  Counsel.  NASD,  to  Mark  Barracca,  Branch 
Chief,  Over-the-Counter  Regulation.  Division  of 
market  Regulation,  Commission  (December  7. 

1994).  Amendment  No.  2  eliminated  the  proposed 
amendment  to  Section  64(a)(3)  which  would  have 
shortened  the  time  for  confirmation  of  a  customer 
order  from  the  day  after  trade  date  to  the  trade  date. 
Amendment  No.  2  also  lengthened  by  one  day,  from 
the  first  day  after  trade  date  to  the  second  day  after 
trade  date,  the  time  for  a  buying  customer  to 
provide  agent  instructions  under  Section  64(a)(4). 

“Letter  from  P.  Howard  Edelstein,  President, 
Electronic  Settlements  Group,  Thomson  Trading 
Services,  Inc.  (A  Thomson  Financial  Services 
Company),  to  Jonathan  G.  Katz,  Secretary, 

Securities  and  Exchange  Commission  (December  2, 
1994). 

^  With  this  order,  the  Commission  has  now 
approved  all  of  File  No.  SR-NASD-94-.56. 


I.  Description 

On  June  7, 1995,  the  standard 
.settlement  time  frame  for  most 
securities  transactions  will  be  shortened 
from  five  business  days  after  the  trade 
date  (“T+5”)  to  three  business  days  after 
the  trade  date  (“T+3”).®  The  proposal 
amends  certain  provisions  of  the 
NASD’s  Uniform  Practice  Code  (“UPC”) 
and  the  rules  of  Fair  Practice  (“RFP”) 
consistent  with  a  T+3  settlement  cycle. 
These  amendments  will  become 
effective  on  the  same  date  as 
Commission  Rule  15c6-l,  which 
establishes  T+3  as  the  standard 
settlement  time  fi-ame.® 

The  proposed  rule  change  will 
shorten  the  time  periods  established 
under  the  NASD’s  rules  for  taking 
certain  actions  related  to  settlement. 
Currently,  Section  12(b)  of  the  UPC 
states  that  for  a  regular  way  transaction 
delivery  must  be  made  on,  but  not 
before,  the  fifth  business  day  following 
the  trade  date.  The  proposal  shortens 
the  delivery  requirement  to  on,  but  not 
before,  the  third  business  day  following 
the  trade  date.  In  addition,  seller’s 
option  transaction  deliveries  may  be 
made  by  the  seller  on  any  business  day 
after  the  third  business  day,  rather  than 
after  the  fifth  business  day,  following 
the  trade  date. 

Similarly,  Article  III,  Section  26(m)(l) 
of  the  RFP  is  amended  to  require  that 
members  transmit  payments  received 
from  customers  for  the  purchase  of 
investment  company  shares  within 
three  business  days,  rather  than  within 
five  business  days,  after  receipt  of  such 
customers’  purchase  orders  or  one 
business  day  following  receipt  of 
customer  payments,  whichever  is  later. 

Section  64(a)(4)  of  the  UPC  currently 
requires  that  customers  that  use  an 
agent  to  pay  for  or  to  deliver  securities 
must  agree  to  furnish  instructions  to  the 
agent  no  later  than  T+4  if  buying  on  a 
receipt  versus  payment  “(RVP”)  basis  or 
no  later  than  T+3  if  the  customer  is 
selling  on  a  delivery  versus  payment 
(“DVP”)  basis.  The  proposed  rule 


*  On  October  6, 1993,  the  Conunission  adopted 
Rule  15c6-l  under  the  Act  (17  CFR  240.1 5c6-l). 
which  establishes  T+3  instead  of  T+5  as  the 
standard  settlement  time  frame  for  most  broker- 
dealer  transactions.  Securities  Exchange  Act 
Release  No.  33023  (Octobers,  1993).  58  FR  52891. 
The  rule  becomes  effective  June  7, 1995.  Seciirilies 
Exchange  Act  Release  No.  34952  (November  9, 
1994),  59  FR  59137. 

"The  transition  from  five  day  settlement  to  throe 
day  settlement  will  occur  over  a  four  day  period. 
Friday.  June  2,  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday,  June  5.  and 
Tuesday,  June  6,  will  be  trading  days  with  four 
business  day  settlement.  Wednesday,  June  7,  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  June  2  and  |une 
5  will  settle  on  Friday,  June  9.  Trades  from  June  6 
and  June  7  will  settle  on  Monday,  June  12. 
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change  shortens  the  time  period  for 
furnishing  such  instructions  to  T+2  and 
T+1  for  buying  and  selling  customers, 
respectively.'® 

The  Prompt  Receipt  and  Delivery 
Interpretation  of  the  Board  of  Governors, 
Article  III,  Section  1  of  the  RFP  requires 
each  member  to  make  an  affirmative 
determination  that  its  customer  owns 
the  security  and  will  deliver  it  in  good 
deliverable  form  within  five  business 
days  of  the  execution  of  an  order  in 
connection  with  a  long  sale.  The 
interpretation  also  states  that  to  satisfy 
the  requests  for  an  affirmative 
determination,  the  member  must  note 
on  the  order  ticket  at  the  time  of  the 
order  the  customer’s  ability  to  deliver 
the  securities  within  five  business  days. 
The  proposed  rule  change  changes  these 
time  limits  from  five  business  days  to 
three  business  days. 

To  accommodate  a  three  business  day 
settlement  cycle,  it  will  be  necessary  to 
change  the  ex-dates  with  respect  to  cash 
and  stock  dividends,  warrants,  and 
interest."  Section  5Cb)(l)  of  the  UPC 
currently  provides  that  the  ex-date  with 
respect  to  cash  dividends  or 
distributions,  stock  dividends,  or 
warrants  which  are  less  than  25%  of  the 
value  of  the  security  shall  be  the  fourth 
business  day  preceding  the  record  date 
of  the  fifth  business  day  preceding  the 
record  date  if  the  record  date  falls  on  a 
day  designated  as  a  non-delivery  date 
provided  that  definitive  information  is 
received  sufficiently  in  advance  of  the 
record  date.  Section  6(a)  currently 
provides  that  all  transactions,  other  than 
cash  transactions,  in  bonds  or  other 
instruments  of  indebtedness  which  are 
traded  flat  shall  be  ex-interest  on  the 
forth  business  day  preceding  the  record 
date  if  the  record  date  falls  on  a 
business  day,  on  the  fifth  business  day 
preceding  the  record  date  if  the  record 
date  does  not  fall  on  a  business  day,  and 
on  the  fifth  business  day  preceding  the 
date  on  which  an  interest  payment  is  to 
be  made  if  no  record  date  has  been 
fixed.  All  of  the  time  frames  contained 
in  Sections  5(b)(1)  and  6(a)  are  being 
shortened  by  two  business  days.  All  the 
other  time  fi-ames  contained  in  Sections 
5  and  6  of  the  UPC  are  not  being 
changed. 


’“Section  64(a)(3)  of  the  UPC  currently  requires 
that  members  accepting  an  order  whereby  payment 
or  delivery  is  to  be  made  to  or  by  an  agent  of  the 
customer  must  deliver  a  confirmation  no  later  than 
T+1.  The  notice  of  the  proposed  rule  change 
indicated  that  this  time  period  would  be  shortened 
to  trade  date.  The  NASD  has  withdrawn  this 
portion  of  the  rule  change.  Supra  note  5. 

' '  The  ex -date  indicates  the  interval  between  the 
announcement  and  payment  of  a  distribution 
during  which  time  an  investor  who  purchases 
shares  is  not  entitled  to  the  distribution. 


Section  46  of  the  UPC  currently 
requires  that  interest  to  be  added  to  the 
price  of  interest-paying  securities  be 
calculated  up  to  but  not  including  the 
fifth  business  day  following  the  date  of 
the  transaction.  The  proposed  rule 
change  shortens  the  time  frame  so  that 
interest  is  calculated  up  to  but  not 
including  the  third  business  day. 

II.  Comments 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services,  Inc.  (“Thomson”)  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T+3 
settlement. '2  Thomson  believes  that  the 
NASD  should  amend  Section  64  of  the 
UPC  which  requires  the  use  of  a 
registered  clearing  agency’s  facilities  for 
automated  confirmations  and 
acknowledgements. 

III.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A  of  the  Act  and,  therefore,  is 
approving  the  proposal.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  15A(b)(6)'3  of 
the  Act  which  requires  that  the  rules  of 
the  NASD  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Currently,  the  rules  of  the  NASD  and 
other  self-regulatory  organizations 
control  the  time  frame  for  settlement  of 
securities  transactions.  On  June  7, 1995, 
the  new  settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission’s  Rule  15c6-l. 

As  a  result,  the  NASD’s  current  rules 
for  a  T+5  settlement  cycle  will  be 
inconsistent  with  the  Commission’s 
rule.  This  proposal  amends  the  NASD’s 
rules  to  harmonize  them  with  the 
Commission’s  Rule  15c6-l  and  a  T+3 
settlement  cycle. 

The  commission  believes  that  the 
benefits  of  a  three  day  settlement  cycle, 
as  outlined  in  the  release  adopting  Rule 
15c6-l,  apply  equally  to  the  NASD’s 
proposed  rule  change.'^  With  a  T+3 
settlement  cycle,  fewer  unsettled  trades 
will  be  subject  to  credit  and  market  risk, 
and  there  will  be  less  time  between 
trade  execution  and  settlement  for  the 


’2  better  from  Thomson,  supra  note  6. 
"15  U.S.C.  §  r8»-3(b)(6)  (1988). 
Supra  note  7 


value  of  those  trades  to  deteriorate  By 
reducing  risk  to  the  clearance  and 
settlement  system,  the  NASD’s  proposed 
rule  change  furthers  Section  15A’s  goals 
of  protection  of  investors  and  of  the 
public  interest.  The  NASD’s  rules  will 
assist  the  transition  to  a  T+3  cycle  by 
providing  guidelines  for  related  matters 
such  as  ex-dates  and  delivery  of  agent 
instructions.  Thus,  the  proposed  rule 
change  is  consistent  with  Section  15A’s 
goals  of  fostering  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  and  settling 
transactions  in  securities  and  of 
perfecting  the  mechanism  of  a  free  and 
open  market. 

While  Thomson’s  letter  supports  the 
NASD’s  efforts  to  shorten  the  settlement 
cycle  for  securities  transactions, 
Thomson  believes  that  the  NASD 
should  amend  Section  64  of  the  UPC, 
which  requires  the  use  of  a  registered 
clearing  agency’s  facilities  for 
automated  confirmation  and 
acknowledgement  of  all  DVP/RVP 
transactions.'®  The  NASD,  in  response 
to  Thomson’s  letter,  states  that  the 
NASD  opposes  amending  Section  64 
because  Thomson’s  system  is  not 
interfaced  with  other  providers  of 
confirmation/acknowledgement  services 
and  because  Thomson  is  not  subject  to 
regulatory  oversight.'^  The  NASD  also 
states  that  Thomson’s  letter  raises 
significant  issues  as  to  whether  a  third- 
party  vendor  of  confirmation/ 
affirmation  services  should  be 
recognized  to  be  equivalent  to  a 
registered  clearing  organization 
providing  such  services.'®  Thomson 
provided  a  further  comment  letter 


'*The  Commission's  release  adopting  Rule  I5c6- 
1  stated  that  "the  value  of  securities  positions  can 
change  suddenly  causing  a  market  participant  to 
default  on  unsettled  positions.  Because  the  markets 
are  interwoven  through  common  members,  default 
at  one  clearing  corporation  or  by  a  major  market 
participant  or  end-user  could  trigger  additional 
failures,  resulting  in  risk  to  the  national  clearance 
and  settlement  system."  Id. 

’“Thomson  asserts  that  Section  64  precludes 
vendors  such  as  Thomson  from  competing  with  The 
Depository  Trust  Company  ("DTC").  a  registered 
clearing  agency.  Letter  from  Thomson,  supra  note 
6.  The  self-regulatory  o.'ganization  confirmation 
trades  to  the  facilities  of  a  registered  securities 
depository.  These  rules,  however,  were  designed  to 
facilitate  high  levels  of  trading  volume.  Further,  as 
in  the  T+5  settlement  cycle,  an  institutional 
investor  will  be  free  to  choose  the  post-trade 
communication  service  provider  as  long  as  the  trade 
is  eventually  confirmed  and  acknowledgement 
through  a  registered  securities  depository. 

Letter  from  Elliott  R.  Curzon.  Assistant  General 
Counsel.  NASD,  to  Christine  Sibille.  Senior 
Counsel.  Office  of  Securities  Processing.  Division  of 
Market  Regulation.  Commission  (December  21. 
1994). 

’“Letter  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel.  NASD,  to  Christine  Sibille.  Senior 
Counsel.  Office  of  Securities  Proces,sing.  Division  of 
Market  Regulation  Commission  (January  26.  1995). 
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asserting  that  provision  of  a  trade 
confirmation  was  not  a  depository 
function  and  therefore  did  not  require 
the  use  of  a  depository  registertxi  with 
the  Commission.’^ 

Tile  Commission  iMjlieves  that  the 
issues  raised  by  the  Thomson  letter 
need  not  be  resolved  prior  to  the 
approval  of  the  NASD’s  proposed  rule 
cliange.  Dis»:ussions  regarding 
Thomson’s  cxincern  are  underway 
among  the  Commission,  Thomson,  and 
DTC.  DTC  has  submitted  a  rule  filing 
that  will  establish  a  linkage  between 
DTC  and  vendors  such  as  Thomson.^o 
The  Commission  intends  to  consider 
whether  self-regulatory  organization 
rules  should  continue  to  pnx  lude  use  of 
private  vendor  systems  for 
confinnation/affirmation  serviries  in 
DVP/RVT  trades.  However,  if  the 
NASD’s  proposed  rule  change  being 
approved  by  this  order  is  not  approved 
prior  to  the  June  7, 1995,  effective  date 
of  the  Commission’s  Buie  15c6-l,  the 
NASD  rules  will  conflict  with  the 
Commission  Rule  15c6— 1. 

As  discussed  above,  Thomson’s  letter 
suggests  that  approval  of  the  proposed 
rule  change  without  amendments  to 
Section  64  raises  competitive  conc.ems. 
Under  the  Ari,  the  Commission’s 
responsibility  is  to  balance  the 
pemeived  anticompetitive  effects  of  a 
regulatory  policy  or  decision  against  the 
purpose  of  the  Art  that  would  be 
advanced  by  the  policy  or  decisions  and 
the  costs  associated  therewith.  The 
Commission  .notes  that  any  _ 

anticompetitive  effects  pointed  to  by 
Thomson  are  not  caused  by  the 
proposed  rule  change  being  approved  by 
this  order  but  rather  by  an  existing 
NASD  rule.  The  Commission  is 
reviewing  Thomson’s  claim  but  dttes  not 
believe  that  approval  of  this  proposal 
w'ill  itself  create  any  burdens  on 
competition.  Moreover,  as  discus.sed 
above,  the  rule  advances  fundamental 
purposes  under  the  Act,  namely  the 
efficient  clearance  and  s<}ttlement  of 
securities 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  portion  of  the 
proposed  rule  change  relating  to  three 
day  settlement  of  securities  transactions 
is  consistent  with  Section  15A  of  the 
Act. 

It  is  therefore  ordenid,  pursuant  to 
Section  19(b)(2)  of  the  Art,  that  the 


'“Ixiltcr  from  P  llowarci  bdulstein.  President, 
Electronic Sotllcmeiils  Group,  Thomson,  to 
lonathiin  G.  Katz,  Secretary,  Commission  (Kehnwry 

1  igas). 

'"*i>ociiriiiesi  Exchenge  Act  Keleasie  No.  3S332 
(Pubruary  3,  lesS]  bO  KKai02  tnoticc4>f  Piling  of 
propoaed  rule  chertge). 


portion  of  the  rule  charrge  (File  No.  SR- 
NASD-94-56)  containing  the 
amendments  to  Sections  5, 6, 12,  46, 
and  64  of  the  UPC  and  Article  III, 
Section  26(m)(l)  and  Article  III,  Section 
1  of  the  RFP  be  and  hereby  is  approved 
and  will  become  effective  on  June  7, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^! 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  95-7241  Filed  3-2.3-95;  8;45  amj 
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[Release  No.  34-35506;  File  No.  SR-NYSE- 
94-40] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

March  17, 1995. 

On  November  3,  1994,  the  New  York 
Slock  Excliange,  Inc.,  (“NYSE”)  filed  a 
proposed  rule  change  (File  No.  SR- 
NYSE-94-40)  with  the  Setmrities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  Section  19(b)  of  the 
Securities  Excliange  Act  of  1934 
(“Act”).’  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  23, 1994  to  solicit  comments 
from  interested  persons.^  The 
Commission  received  one  comment 
letter.3  As  discussed  below,  this  order 
approves  the  proposed  rule  change. 

1.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Art  ■* 
which  establishes  three  business  days 
after  the  trade  date  (”T+3”),  instead  of 
five  business  days  ("T-t-S”),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 1995.®  Several 
of  the  current  NYSE’s  rules  are 
interrelated  with  a  T+5  settlement  lime 
frame.  The  purpose  of  the  rule  change 
is  to  amend  NYSE’s  rules  to  be 


17C1-R  200.30-3(a)(12Jfia94). 

’  15  U.S.C.  78sCb)  (1988). 

*  Securities  Exchange  Act  Release  No.  35110 
(December  1€,  1994).  59  FR  35011. 

’ Letter  from  Dr.  Keith  B.  Jarrell,  Pre.siticnt, 
Thomson  Trading  Service*,  tnc.,  to  )onathan  G. 

Katz,  Secretary.  Commissi  on  (January  12, 1995). 

<  17  CFR  240.15C6-1. 

'Securities  Exchange  Art  Release  Nos.  33023 
(October  6. 1993),  58  FK  52891  (order  adopting  Kute 
15c6-l)  and  34952  iNoveoaberS,  1994^  59  FR 
59137  (order  chaitgiog  the  effective  date  from  June 
1,  1995,  to  June  7, 1995). 


consistent  with  a  T+3  settlement 
standard  for  securities  transactions. 

NYSE  Rules  64(aJ(3).  65(b),  and 
85(d)(3)  specify  the  delivery  dale  for 
securities  sold  in  regular  way 
transactions,  odd  lot  sales,  and  cabinet 
sales,  respectively.  The  time  frames 
contained  in  each  rule  is  being 
shortened  to  cxinform  to  a  T+3 
settlement  cycle.  Rule  64(a)(5)  currently 
provides  that  on  the  second,  third, 
fourth,  and  fifth  business  days 
preceding  the  final  day  for  subscription, 
bids,  and  offers  in  rights  to  subscribe 
shall  he  made  only  for  delivery  next 
day.  This  section  is  being  amended  to 
eliminate  references  to  the  fourth  and 
fifth  business  days.  Rule  64(c)  is  being 
amended  to  provide  that  seller’s  option 
trades  can  settle  on  the  third  business 
day,  rather  than  the  fifth  business  day, 
after  the  trade  date. 

Rule  235  is  being  amended  to  provide 
that  transactions  in  stocks  shall  be  ex- 
dividend  or  ex-rigjits  on  the  second 
business  day  preceding  the  record  date 
rather  than  on  the  fourth  business  day 
With  regard  to  a  record  date  on  a  day 
other  than  a  business  day,  transactions 
in  stocks  shall  be  ex-dividend  or  ex- 
rights  on  the  third  preceding  business 
day  rather  than  on  the  fifth  preceding 
business  day.  The  time  frame  contained 
in  Rule  257  for  delivery  of  dividends  or 
rights  for  securities  sold  before  the  “ex” 
date  but  delivered  after  the  record  date 
is  being  shortened  to  three  days  after 
record  date. 

Rule  236  prescribes  when  ex-warrant 
trading  will  begin.  The  ex-warrant 
period  is  being  changed  to  the  second 
business  day  preceding  the  date  of 
expiration  of  the  warrants  instead  of  the 
fourth  business  day.  When  warrant 
expiration  occurs  on  other  than  a 
business  day,  the  ex-warrant  period  will 
begin  on  the  third  business  day 
preceding  the  expiration  date  instead  of 
on  the  fifth  business  day. 

Rule  387(a)(4)  requires  a  member  to 
obtain  an  agreement  from  its  customer 
to  deliver  instructions  to  its  agent 
within  certain  time  periods  with  respect 
to  receipt  and  delivery  of  securities  sold 
delivery  versus  payment  (“DVP”)  or 
receipt  versus  payment  (“RVP”).  All  the 
time  frames  contained  in  Rule  387(a)(4) 
are  being  shortened  by  two  days.  Rule 
123A.32  currently  states  that  the 
liability  of  a  specialist  shall  not  extend 
beyond  the  closing  price  on  the  third 
business  day  where  it  is  deemed  that  the 
specialist  did  not  send  out  a  report.  This 
time  frame  is  being  shortened  by  two 
business  days.  The  proposal  shortens 
the  time  frames  contained  in  Rule 
123B(b)(2)  (A)  and  (B)  for  correcting 
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execution  reports.^  Supplementary 
Material  .10.  ,12.  and  .13  of  Rule  128B 
are  being  amended  to  shorten  the  time 
frames  for  tape  corrections  and  other 
errors.^ 

The  NYSE  has  requested  that  the 
proposed  rule  change  become  effective 
on  the  same  date  as  Rule  15c6-l.  Rule 
I5c6-1  becomes  effective  on  June  7, 
1995.» 

11.  Written  Comment 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services.  Ina  (“Thomson “)  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T+3 
settlement.’  Thomson  believes  that  the 
NYSE  should  amend  Rule  387(aK5) 
which  requires  the  use  of  the  facilities 
of  a  securities  depository  for 


'‘Rule  l23Bt:b)t2KA)  is  being ameaded  to  require 
that  for  most  transaction  between  brokers,  if  a 
purchase  or  sale  has  been  reported  in  error  and  a 
transaction  has  appeared  on  the  tape  at  the  price  of 
the  erroneous  report,  the  broker  who  made  theerror 
will  be  required  to  render  a  corrected  report  not 
later  than  noon  on  T>1  rather  than  one  hour  after 
the  opening  on  T+2.  Rule  123B(b)(2l(B)  is  being 
amended  to  require  that  for  orders  received  by  the 
specialist  through  the  Designated  Order 
Turnaround  System  or  the  Limit  Order  System,  if 
the  subscribing  member  organization  requests  a 
correction  from  the  specialist  prior  to  the  opening 
of  the  second  business  day.  rather  than  third 
business  day.  fbllbwtng  the  transaction,  the 
specialist  shall  correct  the  report  Rule 
1 23B(b){2)tB)  atm  is  being  amended  to  require  that 
if  the  erroneous  report  is  at  a  price  more  than  one- 
half  point  away  bom  the  execution  price,  the 
specialist  must  render  a  corrected  report  not  later 
than  noon  on  T>1  rather  than  one  hour  after  the 
opening  on  T+2. 

'Supplementary  Material  .10  is  being  amended  to 
require  that  in  the  event  that  publication  of  a 
change,  correction,  or  cancellation  of  a  transaction 
which  previously  appeared  on  the  tape  or  of  a 
transaction  omitted  from  the  tape  is  not  made  on 
the  tape  on  the  day  of  the  transaction,  such  change, 
correction,  cancellatioa.  oc  omission  may  be 
published  in  the  “sales  sheet”  within  three  business 
days,  rather  than  within  seven  calendar  days,  of  the 
date  of  the  transaction  with  the  approval  of  both  the 
buying  and  selling  members  and  a  floor  official. 
Supplementary  Rule  .12  is  being  amended  to 
re«]uire  that  erroneous  publications  made  on  the 
tape  due  to  mechanical  oc  system  troubles  or 
clerical  errors  may  be  corrected  in  the  sales  sheet 
within  three  businessdays,  rather  than  within 
seven  calendae  days,  of  the  date  of  the  transaction 
under  the  direction  of  an  authorized  NYSE 
employee.  Supplementary  Material  .13  will  require 
that  any  other  errors  in  the  amount  of  a  transaction 
reported  erroneously  to  a  reporter  by  a  party  te  the 
transaction  may  be  publish^  on  the  sales  sheet 
within  three  business  days,  rather  than  within 
seven  calendar  days,  of  the  date  of  the  transaction 
with  the  approval  of  a  floor  officiaL 

"The  tcansitioa  from  five  day  settlement  ta  three 
day  settlement  will  occur  over  a  four  day  period. 
Friday,  lune  2.  will  be  the  last  trading  day  with  five 
business  day  settleiaenl.  Monday.  June  5,  and 
Tuesday,  lune  6.  wilt  be  trading  days  with  four 
business  day  sentement.  Wednesday,  fene  7,  will  be 
the  first  trading  day  with  three  business  day 
settlement.  Asa  casuU.  trades  from  lune  2  and  lune 
5  will  settle  on  Friday, |une  9.  Trades  from  lune  6  . 
and  lune  7  wiU  setTfe  on.  Monday.  |une  12. 

**  l.irtter  froan- DC.  Keith  B.  farrett.  sirpm  note  3. 


confirmation  and  acknowledgement  of 
all  transactions  in  securities  which  are 
depositor^’ -eligible. 

III.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act.'” 
Specifically,  Section  6(b}(S)  states  that 
the  rules  of  an  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information.  NYSE  rules  and 
other  self-regulatory  organizations’  rules 
currently  establish  the  standard  time 
frame  for  settlement  of  securities 
transactions.  On  June  7, 1995,  the  new 
settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission’s  Rule  15c6-l.  As  a  result, 
the  NYSE’s  current  rules  providing  for 
a  T-f5  settlement  cycle  will  be 
inconsistent  with  the  Commission’s 
rule.  This  proposal  will  amend  the 
NYSE’s  rules  to  harmonize  them  with 
the  Commission’s  rule  15c6-l  and  a 
T-f3  settlement  cycle. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(bK5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  risks  to 
clearing  corporations,  their  members, 
and  public  investors  which  are  inherent 
in  settling  securities  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  Thus,  fewer  unsettled 
trades  will  be  subiect  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  execution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate. 

While  Thomson’s  letter  supports  the 
NYSE’s  efforts  to  shorten  the  settlement 
cycle  for  securities  transactions, 
Thomson  believes  that  the  NYSE  should 
amend  Rule  387,  which  requires  the  use 
of  the  facilities  of  a  securities  depository 
for  the  confirmation  and 
acknowledgement  of  all  DVP  or  RVP 
transactions  in  depository-eligible 
securities.  The  Commission  believes 
that  the  issue  raised  by  the  Thomson 
letter  rveed  not  be  resolved  prior  to  the 


«'15i:.S.C.  78f  (1988) 

' '  The  Conunissioa  lelease  adopting  Rule  I5c&- 
1  stated  that  "the  valtie  of  securities  positions  c%i 
change  suddenly  causing  a  enaiket  participant  to 
default  on  unsettled  positions.  Because  the  onarkets 
are  interwoven  through  common  members,  default 
at  one  clearing  corporation  or  by  a  maior  market 
participant  or  end-user  cotrM  trigger atfrhrional 
failures  resulting  in  risk  to  the  national  clearance 
and  settlement  system.”  Securities  Exchange- Act 
Release  No.  33023  (October  6. 19931. 58  FR  52891. 


approval  of  the  NYSE’s  proposed  rule 
change.  Discussions  regarding 
Thomson’s  concerns  are  underway 
among  the  Commission,  Thomson,  and 
DTC.  DTC  has  submitted  a  rule  filing 
that  will  establish  a  linkage  between 
DTC  and  vendors  such  as  Thomson. *2 
The  Commission  intends  to  consider 
whether  self-regulatory  organization 
rules  should  continue  to  preclude  use  of 
private  vendor  systems  for 
confirmation/affirmation  services  in 
DVP/RVP  trades.  However,  if  the 
NYSE’s  proposed  rule  change  being 
approved  by  this  order  is  not  approved 
prior  to  the  June  7, 1995,  effective  date 
of  Rule  15c6-l,  the  NYSE  rules  will 
conflict  with  the  Commission  Rule 
15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Rules  387  raises 
competitive  concerns.  Under  the  Act. 
the  Commission’s  responsibility  is  to 
balance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advance  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
any  anticompetitive  effects  pointed  to 
by  Thomson  are  not  caused  by  the 
proposed  rule  change  being  approved  by 
this  order  but  rather  by  an  existing 
NYSE  rule.  The  Commission  is 
reviewing  Thomson’s  claim  but  does  not 
believe  that  approval  of  this  proposal 
will  itself  create  any  burdens  on 
competition.  Moreover,  as  discussed 
above,  the  rule  advances  fundamental 
purposes  under  the  Act.  namely  the 
efficient  clearance  and  settlement  of 
securities. 

IV.  Conclusion 

For  the  reasons  staled  above,  the 
Commission  finds  that  NYSE’s  proposal 
is  consistent  with  Section  6  of  the  Act.’  * 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,*"*  that  the 
proposed  rule  change  (Fite  No.  SR- 
NYSE-94— 40)  be  and  hereby  is 
approved  and  will  become  effective  on 
June  7, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’^ 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

IFR  Doc.  9S-7238  Filed  3-2:i-95;  8.45  ami 
BILUNG  CODE  aOIO-OI-W  s 


'-Securities  Exchange  Act  Release Ntx  3S3U2 
(February  3.  1995k  60  FR  8102  (aoftceoif  Rlmgot 
proposed  rule  change). 

”15D.aG.  78f(19B8k 

*«15  U.S.C.  78s(bl(2)  (19881 
''I7CFR  200.30(a)(12l(l994t. 
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[Release  No.  34-35510;  File  No.  SR-SCCP- 
94-071 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard 

March  17. 1995. 

On  November  14, 1994,  the  Stock 
Clearing  Corporation  of  Philadelphia 
filed  a  proposed  rule  change  (File  No. 
SR-SCCP-94-07)  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  (“Act”).’  On  December  19,  1994, 
SCCP  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  January  4, 1995,  to  solicit 
comments  from  interested  persons.^  As 
discussed  below,  this  order  approves 
the  proposed  rule  change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act"* 
which  establishes  three  business  days 
after  the  trade  date  (“T+3”),  instead  of 
five  business  days  (“T+5”),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 1995.5  Several 
of  SCCP’s  rules  are  interrelated  with 
settlement  time  frames.  The  purpose  of 
the  proposed  rule  change  is  to  amend 
SCCP’s  rules  to  be  consistent  with  a  T+3 
settlement  standard  for  securities 
transactions. 

The  proposed  rule  change  amends 
Rule  18  (“Insolvency”),  Section  6  to 
provide  that  upon  the  insolvency  of  a 
participant,  no  contracts  pending 
settlement  up  to  and  including  T+1 
shall  be  settled  by  SCCP.  Rule  18, 
Section  7  is  amended  to  provide  that  on 
or  after  T+2,  SCCP  will  buy  in  the 
securities  due  it  from  an  insolvent 
participant  and  will  sell  out  the 
securities  due  to  the  participant  from 
SCCP.  The  proposed  rule  change  also 
amends  Rule  40  (“Instruments  with 
Exercise  Privileges”)  to  state  that  a 
participant  is  advised  of  potential 
liability  based  on  its  short  value 
positions  on  its  CNS  projection  report 


'  15  U.S.C.  78.s(b)  (1988). 

^Letter  from  Sharon  S.  Metzker,  SOCP.  to 
Christine  Sibille.  Senior  Counsel.  Division  of 
Market  Regulation,  Commission  (December  12, 
1994). 

’Securities  Exchange  Act  Relea.se  No.  35154 
(December  27,  1994).  60  KR  519. 

■•17CFR240.15C6-1. 

’Securities  Exchange  Act  Release  Nos.  33023 
(October  6, 1993).  58  FR  52891  (order  adopting  Rule 
15c6-l)  and  34952  (November  9.  1994).  59  FR 
59137  (changing  effective  date  from  June  1,  1995. 
to  tune  7  1995). 


Starting  on  the  second  business  day  after 
the  trade  date. 

SCCP  has  requested  that  the  proposed 
rule  change  become  effective  on  the 
same  date  as  Rule  15c6-l.  Rule  15c6- 
1  becomes  effective  on  June  7, 1995.'* 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act.’’ 
Specifically,  Section  17A(b)(3)(F) » 
states  that  the  rules  of  a  clearing  agency 
must  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  clearing  agency’s 
custody  or  control  or  for  which  it  is 
responsible  and  must  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions.  Several  of  SCCP  rules  are 
based  on  a  five  day  time  frame  for 
settlement  of  securities  transactions.  On 
June  7, 1995,  the  new  settlement  cycle 
of  T+3  will  be  established  as  mandated 
by  the  Commission’s  Rule  I5c6-1.  As  a 
result,  SCCP’s  current  rules  vyill  be 
inconsistent  with  the  Commission’s 
rule.  This  proposal  will  amend  SCCP’s 
rules  to  harmonize  them  with  the 
Commission’s  Rule  15c6-l  and  a  T+3 
settlement  cycle.  Further,  the  proposal 
amends  SCCP’s  procedures  for  dealing 
with  an  insolvent  participant  to  be 
consistent  with  a  T+3  settlement  cycle. 
Thus,  the  proposal  enhances  SCCP’s 
ability  to  safeguard  securities  and  funds 
in  its  custody  and  control  or  for  which 
it  is  responsible. 

111.  Conclusion 

For  reasons  stated  above,  the 
Commission  finds  that  SCCP’s  proposal 
is  consistent  with  Section  17A  of  the 
Act.® 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,’®  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-94-07)  be  and  hereby  is  approved 
and  will  become  effective  June  7,  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  del(?gated 
authority.” 


"The  transition  from  five  day  selllement  to  ihree 
day  settlement  will  occur  over  a  four  day  period. 
Friday,  )une  2,  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday,  (tme  5,  and 
Tuesday,  )une  6,  will  be  trading  days  with  four 
business  day  settlement.  Wednesday,  june  7,  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  june  2  and  june 
5  will  settle  on  Friday,  June  9.  Trades  from  June  6 
and  June  7  will  settle  on  Monday,  June  12. 

r  15  U.S.C.  78q-l  (1988). 

"15  U.S.C.  78q-l  (b)(3)(F)  (1988). 

"  15  U.S.C.  78q-l  (1988). 

"•15  U.S.C  78s(b)|2)  (1988). 

”  17  CFR  200.30(a)(12)  (1994). 


Margaret  H.  McFarland, 

IDfipiity  Secretary. 

IFR  Doc.  95-7240  Filed  .3-23-95;  H:45  ami 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Kinark  Corporation, 
Common  Stock,  $0.10  Par  Value)  File 
No.  1-3920 

March  20. 1995. 

Kinark  Corporation  (“Company”)  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (“Act”)  and  Rule  12d2-(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security”) 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Incorporated. 
(“PSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Board  of  Directors  of  the 
Company  (“Board”),  pursuant  to 
lawfully  delegated  authority, 
unanimously  approved  a  resolution  on 
September  21,  1994,  to  withdraw  the 
Company’s  listing  on  the  PSE  and  to 
maintain  its  listing  and  registration  on 
the  American  Stock  Exchange,  Inc. 
(“Amex”).  The  decision  of  the  Board 
followed  a  study  of  the  matter,  and  was 
based  upon  the  belief  that  the  listing  on 
the  PSE  was  no  longer  beneficial  to  the 
Company  because: 

(1)  The  dual  listing  of  the  Security  on 
the  PSE  and  Amex  was  no  longer  cost- 
effective  in  light  of  the  low  annual 
trading  volume  of  the  Security  on  the 
PSE; 

(2)  The  presence  of  a  substantial 
national  and  liquid  market  for  the 
Security  on  Amex;  and 

(3)  The  continuing  need  for  the 
Company  to  reduce  the  costs  of  doing 
business  in  the  current  competitive 
environment  in  which  the  Company 
operates. 

Any  interested  person  may,  on  or 
before  April  10, 1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NVV.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  ihe 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


15621 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  cfelegated 
.itithority 
ionathan  G.  Katz, 

Sfc.rffiary. 

IFK  Doc.  95-7319  Filed  3-23^95;  8:45  ami 
BILLING  CODE  SOtO-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports.  Forms,  and  Recordkeeping 
Requirements 

AGEMCV:  Department  of  Transportation 
iDOfT).  Office  of  the  Secretary. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  fcwms, 
reports,  and  recordkeepiiiig  requirennents 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Mana^iiemeat  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperworit 
Reduction  Act  of  1980 144  U.S.C 
Chapter  SSI. 

DATES:  March  17. 1995. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  ELdward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Bloom  10202. 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  (he  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  IRM  Strategies 
Division,  M-32,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street. 
S.W..  Washington.  D.C.  20590,  (202) 
366-4735. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  sutmiissions  ia 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers,  public  comments 


on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approv’at  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  toC^iB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
March  17. 1995: 

DOT  No.- 4043. 

OMB  No:  2120-0018. 

Arfmmwfrotron:  Federal  Aviation 
Administration. 

T/tfe:  Certification  Procedures  for 
Products  and  Parts — FAR  21. 

Need  for Information:TH\e  49  USC  Part 
21,  Certification  Procedures  for 
Products  and  Parts,  implements  the 
provisions  of  Sections  49  USC 
4011 3(a>,  44701,  44702(a),  and 
44702Cd)  of  Subtitle  VII,  Aviation 
Programs. 

Proposed  Use  of  Infonnation:The 
information  collected  will  be  used  to 
determine  compliance  and  applicant 
eligibility.  FAA  Airworthiness 
inspectors,  designated  inspectors, 
engineers,  and  designated  engineers 
review  the  required  data  submission 
to  determine  if  the  products  and 
manufacturing  facilities  comply  with 
the  applicable  requirements,  and  to 
determine  if  the  products  have  any 
unsafe  features. 

Freqaency:  On  occasion. 

Burden  Estimate:  44.101  hours. 
Respondents:  Aircraft  parts  designers, 
manufacturers  and  aircraft  owners. 
Form(s)rFAA  Forms 8110-2,  8130-1. 

8130-6,  8130-9,  8130-12. 

Average  Burden  Hours  Per  Response:  48 
minutes  for  FAA  Form  8110-12;  12 
minutes  for  FAA  Form  8130-1;  42 
minutes  for  FAA  Form  8130-6: 42 
minutes  for  FAA  Form  8130-9;  15 
minutes  for  FAA  Form  8130-12. 

DOT  No.- 4044.  , 

OMF  No.- 2120-0573. 

Administration:  Federal  Aviation 
Administration. 

Title:  Special  Federal  Aviation 
Regulation — Special  Flight 
Authorization  for  Noise  Restricted 
Aircraft. 

Need  for  Information:  FAR  Part  91.805 
prohibits  any  person  from  operating  a 
civil  subsonic  turbo^t  airplane  with  a 
maximum  weight  of  more  than  75,000 
pounds  to  or  from  an  airport  in  the 
United  States.  The  Airport  Noise  and 
Capacity  Act  of  1990  (49  USC  App. 
2157,  2158)  provides  for  the  operation 
in  the  United  States  of  otherwise 
restricted  Stage  2  aircraft  to  obtain 
nKxiifications  to  meet  Stage  3  noise 
levels.  In  its  regulation  codifying  this 
prov’ision  of  the  legislation,  the  FAA 
stated  that  it  would  issue  a  Special 


Federal  Aviation  Regulation  (^AR) 
to  provide  procedures  for  special 
flight  authorizations  to  facilitate  these 
operations.  SFAR  64  permitted  certain 
operations  of  noise-restricted  aircraft 
without  a  formal  grant  of  exemption 
under  14  CFR  Part  11. 

Proposed  Use  of  Information r  Under 
SFAR  64.  operators  would  be  able  to 
apply  for  a  special  flight  authorization 
to  allow  limited  non-revenue 
operations  at  specific  U.S.  airports 
without  going  through  the  long 
process  of  requesting  a  formal  grant  of 
exemption  under  14  CFR  Part  11. 
Frequency:  On  occasion. 

Burden  Estimate:  38  hours. 

Respondents:  Operators  of  Stage  1  or 
Stage  2  aircraft. 

Formjs):  None. 

Average  Burden  Hours  Per  Response:  1 
hour  and  30  minutes. 

DOT  No:  ^5. 

OMB  No:  2120-0085. 
AdministeatwnrFederel  Aviation 
Administration. 

Title:  Certifications  and  Operations: 
Airplanes  having  a  Seating  of  20  or 
more  Passengers  or  a  Maximum 
Payload  Capacity  of  6,000  Pounds  or 
more. 

Need  for  InformationrTitle  14  CFR  Part 
125  prescribes  requirements  for  teased 
aircraft,  aviation  service  firms  and  air 
travel  clubs. 

Proposed  Use  of  Information:  The  FAA 
reviews  the  submitted  information  to 
determine  compliance  and  af^ficant’s 
eligibility. 

Frequency:  On  occasion. 

Burden  Estimate:  29,445  hours. 
Respondents:  Those  seeking 
certification  under  FAR  Part  125 
Formis):  None. 

Average  Burden  Hours  Per  Response:  60 
hours  for  application  for  operating 
certificate;  2  hours  for  amendment  of 
operations  specifications;  12  minutes 
for  flight  locating  requirements;  80 
hours  for  the  manual;  2  hours  and  30 
minutes  for  the  revision;  30  minutes 
to  request  to  the  FAA  that  an 
employee  be  designated  as  a  check 
pilot-.  1  hour  and  30  minutes  to  report 
mechanical  irregularities;  15  minutes 
for  load  manifest  recordkeeping;  4 
hours  for  crewmember  recordkeeping; 
6  minutes  for  flight  release  form 
recordkeeping;  12  hours  per  aircraft 
for  maintenance  log  entries 
recordkeeping;  12  minutes  for  reports 
of  defects  or  unairworthy  conditions; 
6  minutes  for  airworthiness  release 
recordkeeping. 

DOT  No;  4046. 

OMB  No:  2120-0075. 

Administration:  Federal  Aviation 
Administration. 
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Tif/e:  Airport  Security — Part  107  of  the 
Federal  Aviation  Regulations  (14  CFR 
Chapter  I,  Part  107). 

Need  for  Information:  Public  Law  103- 
272,  Sections  44901(a).  44903(b), 
44903(b)(3).  44903(c).  44938(b).  is 
implemented  in  FAR  Part  107. 

Proposed  Use  of  Information:  Airport 
security  programs,  training  records, 
screening,  bomb  threat,  and  arrest 
reports  are  needed  to  ensure 
protection  of  persons  and  property  in 
air  transportation  against  acts  of 
criminal  violence,  ensure  passenger 
screening  procedures  are  effective  and 
that  information  is  available  to 
comply  with  Congressional  reporting 
requirements. 

Frequency:  Semi-annually. 

Burden  Estimate:  74,814  hours. 

Bespondents:  State  and  local 
governments,  and  businesses. 

Form(s):  FAA  Forms  1650-7  and  1650- 

8. 

Average  Burden  Hours  Per  Besponse:  2 
hours. 

DOT  No:  4047. 

OMB  No:  2115-0110. 

Administration:  U.S.  Coast  Guard. 

Title:  Vessel  Documentation. 

Need  for  Information:  The  collection 
and  recordkeeping  of  information 
concerning  the  documentation  of 
vessels  is  promulgated  in  the 
Shipping  Act  of  1916,  as  amended. 
Section  27  of  the  Merchant  Marine 
Act  of  1920,  as  amended,  and  46  USC 
Chapters  121, 125  and  313. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  establish 
the  eligibility  of  a  vessel  to:  (a)  be 
documented  as  a  “vessel  of  the  United 
States,”  (b)  engage  in  a  particular 
trade,  and/or  (c)  become  the  object  of 
a  preferred  ship’s  mortgage.  Also, 
non-marilime  agencies  such  as  the 
Internal  Revenue  Service  rely  on  this 
information  in  determining  eligibility 
for  investment  tax  credits,  etc. 

Frequency:  On  occasion. 

Burden  Estimate:  50,442  hours. 

Bespondents:  Vessel  owners, 
shipbuilders. 

Form(s):  CG  Forms  1258,  1261, 1270, 
1280, 1280A,  1280B,  1340,  1356, 

4593,  5542,  and  MA-899. 

Average  Burden  Hours  Per  Response:  30 
minutes  for  CG-1258:  30  minutes  for 
CG-1261;  5  minutes  for  CG-1280;  20 
minutes  for  CG-1340:  20  minutes  for 
CG-1356;  10  minutes  for  CG-4593: 10 
minutes  for  CG-5542: 15  minutes  for 
MA-899. 

Issued  in  Washington.  D.C.  on  March  17, 

1995. 

Paula  R.  Ewen, 

Manager,  IBM  Strategies  Division. 

(FR  Doc.  95-7265  Filed  3-23-95:  8:45  am) 

BILUNO  CODE  4ai»-62-P 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
17, 1995 

The  following  Agreements  were  Tiled 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  50211. 

Date  filed:  March  15, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Reso  024f,  Local 
Currency  Fare  Changes — Zimbabwe. 

Proposed  Effective  Date:  April  1 , 

1995. 

Docket  Number:  50217. 

Date  filed:  March  17, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso/C  0620  dated 
February  24, 1995,  Expedited  Composite 
Resos  r-1  to  r-15. 

Proposed  Effective  Date:  expedited 
April  1, 1995. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  95-7353  Filed  3-23-95;  8:45  am) 

BILUNO  CODE  4910-62-l> 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  March  17, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  50200. 

Date  filed:  March  13, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  10, 1995. 

Description:  Application  of  United 
Air  Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41101,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  Certificate  of 
Public  Convenience  and  Necessity  for 
authority  to  offer  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  points  in  the  United 
States  and  points  in  Canada,  subject  to 


the  condition  that  services  to 
Vancouver,  British  Columbia,  and 
Montreal,  Quebec,  must  be  separately 
authorized  until  February  24, 1997,  and 
services  to  Toronto,  Ontario,  must  be 
separatelv  authorized  until  Februarv  24. 
1998. 

Docket  Number:  50204. 

Date  filed:  March  14, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  11, 1995. 

Description:  Application  of  Air 
Canada,  pursuant  to  49  U.S.C.  Section 
413404,  and  Subpart  Q  of  the 
Regulations,  requests  an  amended 
foreign  air  carrier  permit  which  would 
authorize  it  to  operate  scheduled  and 
non-scheduled  foreign  air  tran.sportation 
of  persons,  property,  and  mail:  Between 
any  point  or  points  in  Canada  tq  any 
point  or  points  in  the  United  States  and 
beyond.  Beyond  authority  to  be 
operated  consistent  with  Annex  1 , 
Section  3  of  the  Air  Transport 
Agreement.  Charter  authority  to  he 
operated  consistent  with  Annex  3  of  the 
Air  Transport  Agreement. 

Docket  Number:  50215. 

Date  filed:  March  17, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  14, 1995. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  Section  41108  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  any 
point  in  the  United  States  and  any  point 
in  Canada.  This  request  is  subject  to  the 
condition  that  service  at  Vancouver  and 
Montreal  must  be  separately  authorized 
for  a  period  of  two  years,  and  service  at 
Toronto  must  be  separately  authorized 
for  a  period  of  three  years,  consistent 
with  the  phase-in  provisions  for  those 
three  cities  in  the  U.S.  Canada  Air 
Transport  Agreement  signed  on 
February  24, 1995. 

Docket  Number:  50218. 

Date  filed:  March  17, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  14, 1995. 

Descr/pfion:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41110(a)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  requests  that  the 
following  condition  be  added  to  its 
certificates  of  public  convenience  and 
necessity  for  Routes  27-F,  52, 114, 152, 
154, 158,  167, 178,  404,  515,  526,  562. 
585,  586,  606,  616,  617,  618,  620,  622, 
and  630; 

Certificate  Condition:  “( )  The  holder 
may  combine  services  on  any  segmeni 
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of  this  certificate  with  (1)  any  other 
segment  of  this  certificate,{2)  authority 
on  any  other  certificate  it  holds,  and/or 
(3)  any  exemption  it  holds  to  provide 
foreign  air  transportation,  provided 
however,  that  such  operations  are  in 
compliance  with  all  applicable  treaties 
and  agreements  between  the  United 
States  and  other  countries." 

Paulette  V.  Twine, 

Chief.  Documentary  Sen  ices  Division. 

|FR  Doc:.  95-7352  Filed  3-23-95;  8;45  ami 
BILLING  CODE  4910-62-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-17;  Notice  2] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1985 
Hobson  Horse  Trailers  Are  Eligible  for 
Importation;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Correction  to  notice  of  receipt  of 
petition  for  decision  that 
nonconforming  1985  Hobson  horse 
trailers  are  eligible  for  importation. 

SUMMARY:  This  document  corrects  a 
notice  published  Wednesday,  March  15, 


1995  (60  FR  14053)  announcing  receipt 
by  NHTSA  of  a  petition  for  a  decision 
that  a  1985  Hobson  horse  trailer  that 
was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States.  The  notice  incorrectly  identified 
the  vehicle  as  a  “Dobson”  horse  trailer. 
The  vehicle  should  have  been  properly 
identified  as  a  “Hobson”  horse  trailer. 

Authority:  49  U.S.C.  30141  (a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  .501.8. 

Issued  on  March  20. 1995. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

|FR  Doc.  95-7267  Filed  3-23-95;  8:45  am| 
BILUNG  CODE  4910-59-M  " 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 


27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit,  “Assyrian  Origins;  Discoveries 
at  Ashur  on  the  Tigris:  Antiquities  in 
the  Vorderasiatisches  Museum,  Berlin,” 
(see  list)  *  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  Lalso  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  Metropolitan  Museum  of  Art,  New 
York.  New  York  from  on  or  about  May 
2  to  on  or  about  August  13, 1995,  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated;  March  17, 1995. 

Les  Jin. 

General  Counsel. 

[FR  Doc.  95-7283  Filed  3-23-95;  8.45  ami 
BILLING  CODE  8230-01-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030.  and  the  address  is  Room  700.  U.S. 
Information  Agency,  301  4th  Street.  SW.. 
Washington.  DC  20547 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  57 
Friday.  March  24.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  me^ings  published  under 
the  “Government  in  the  Sunshirre  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  “Government  in 
the  Sunshine  Act”  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Tuesday, 
March  21, 1995,  the  Corporation’s  Board 
of  Directors  determined,  on  motion  of 
Vice  Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  Stephen  R.  Steinbrink, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  and 
Chairman  Ricki  Tigert  Heifer,  that 
Corporation  business  required  the 
withdrawal  ft-om  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days’  notice  to  the  public,  of 
a  memorandum  and  resolution 
regarding  proposed  amendments  to  Part 
325  of  the  Corporation’s  rules  and 
regulations,  entitled  “Capital 
Maintenance,”  which  would,  in 
implementing  section  208  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
have  the  effect  of  lowering  the  capital 
requirement  for  small  business  loans 
and  leases  on  personal  property  that 
have  been  transferred  with  recourse  by 
qualified  insured  depository 
institutions. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  March  21, 1995. 

Federal  Deposit  Insurance  Corporation. 

Patti  C  Fox, 

Acting  Deputy  Executive  Secretary . 

IFR  Doc.  95-7464  Filed  3-22-95;  2:48  ami 
BILUNG  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 


at  11:13  a.m.  on  Tuesday,  March  21, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  Corporation’s 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Mr.  Stephen  R. 
Steinbrink,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Tigert  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  “Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b  (c)(2), 
(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 17th  Street,  N.W.,  Washington, 
D.C. 

Dated;  March  21, 1995. 

Federal  Deposit  Insurance  Corporation. 

Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 

IFR  Doc.  95-7465  Filed  3-22-95;  2:48  pm) 
BILLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  FR  14484, 
March  17, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
March  22, 1995. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

Proposals  to  manage  Federal  Reserve 
System  foreign  currency  reserves. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 


Dated:  March  22, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-7517  Filed  3-22-95;  3:00  pm) 
BILUNG  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
March  29, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System.  (This  item  was  originally  announced 
for  a  closed  meeting  on  March  27, 1995.) 

2.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Rewrve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-32C4.  Yon  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

DATED:  March  22, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-7424  Filed  3-22-95;  10:05  ami 
BILUNG  CODE  6210-(ll-P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Meeting 

TIME  AND  DATE:  1:30  p.m.,  Wednesday, 
March  29, 1995. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria, 
Virginia  22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meetings. 
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2.  Request  from  State  of  Michigan  for 
Exemption  under  Section  701.21(h),  NCUA’s 
Rules  and  Regulations,  Member  Business 
Loans. 

3.  Proposed  Rule:  Amendments  to  Section 
701.21(c)(8),  NCUA’s  Rules  and  Regulations, 
Prohibited  Fees. 

4.  Proposed  Rule:  Amendments  to  Part  704, 
NCUA’s  Rules  and  Regulations,  Corporate 
Credit  Unions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  95-7453  Filed  3-22-95;  11:41  am] 
BILUNQ  CODE  7S35-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  27,  1995. 

Closed  meetings  will  be  held  on. 
Monday,  March  27, 1995,  at  9:45  a.m. 
and  on  Wednesday,  March  29, 1995, 
following  the  9:00  a.m,  open  meeting. 
Open  meetings  will  be  held  on  Tuesday, 
March  28, 1995  at  10:00  a.m.  and  on 
Wednesday  March  29, 1995,  at  9:00 
a.m.,  in  Room  1C30. 


Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
(Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  niay  also  be  present. 

The  C^neral  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  March 

27. 1995,  at  9:45  a.m.,  will  be; 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

The  subject  matter  for  the  open 
meeting  scheduled  for  Tuesday,  March 

28. 1995,  at  10:00  a.m.,  will  be: 

Consideration  will  be  given  to  whether  to 
seek  public  comment  on  how  to  improve  the 
disclosure  of  risk  by  mutual  funds  and  other 
management  investment  companies. 
Consideration  will  be  given  to  whether  to 


request  comment  on  a  variety  of  means  for 
improving  risk  disclosure,  including 
narrative  descriptions,  numerical  measures  of 
risk,  graphs,  and  tables.  For  further 
information,  please  contact  Roseanne  Harford 
at  (202)  942-0689. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
March  29, 1995,  at  9:00  a.m.,  will  be: 

The  Conunission  will  hear  oral  argument 
on  an  appeal  by  Patricia  A.  Johnson,  former 
branch  manager  of  Beverly  Hills  office  of 
Paine  Webber,  Inc.,  ("Paine  Webber’’)  from 
an  administrative  law  judge’s  initial  decision. 
For  further  information,  please  contact  Elise 
C  Fuchsman  at  (202)  942-0853. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
March  29, 1995,  following  the  9:00  a.m. 
open  meeting  will  be: 

Post  oral  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items:  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  22, 1995. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  95-7444  Filed  3-22-95;  11:13  am) 
BILUNQ  CODE  8010-01-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  354 

RIN  3067-AC10 

Fee  for  Services  To  Support  FEMA’s 
Offsite  Radiologicai  Emergency 
Preparedness  Program 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
policies  and  administrative  basis  for 
FEMA  to  assess  fees  from  the  Nuclear 
Regulatory  Commission’s  (NRC) 
licensees  to  recover  the  full  amount  of 
the  appropriated  funds  obligated  by 
FEMA  to  provide  services  for  offsite 
radiological  emergency  planning  and 
preparedness  for  FY  (FY)  1995. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Marie  T.  SuPrise,  Chief,  State  and 
Local  Regulatory  Evaluation  and 
Assessment  Branch,  Exercises  Division, 
Preparedness,  Training,  and  Exercises 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4065. 
SUPPLEMENTARY  INFORMATION:  On  March 
6, 1991,  FEMA  published  in  the  Federal 
Register  (56  FR  9452-9459)  a  final  rule, 
44  CFR  part  353,  that  established  a 
structure  for  assessing  and  collecting 
user  fees  from  NRC  licensees.  Under  44 
CFR  part  353,  Radiological  Emergency 
Preparedness  (REP)  services  provided 
by  FEMA  personnel  and  FEMA 
contractors  were  reimbursable  only  if 
these  services  were  site-specific  in 
nature  and  directly  contributed  to  the 
fulfillment  of  emergency  preparedness 
requirements  needed  for  licensing  by 
the  NRC  under  the  Atomic  Energy  Act 
of  1954,  as  amended.  Although  FEMA  is 
publishing  a  new  approach  for  the 
assessment  and  collection  of  fees  from 
licensees  for  FY  1995,  part  353  remains 
in  effect  and  will  apply  in  any 
subsequent  fiscal  year  for  which  FEMA 
is  not  authorized  to  collect  user  fees  for 
generic  services. 

Public  Law  102-389,  October  6, 1992, 
106  Stat.  1571-1619,  expanded 
reimbursable  REP  Program  activities  by 
authorizing  FEMA  to  charge  licensees  of 
commercial  nuclear  power  plants  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  FEMA’s 
REP  Program  for  FY  1993.  On  July  1, 
1993,  FEMA  published  in  the  Federal 
Register  (58  FR  35770-35775)  an 
interim  rule,  44  CFR  part  354,  to 
establish  and  set  forth  the  policies  and 


administrative  basis  for  assessing  and 
collecting  these  fees.  FEMA  reserved  the 
option  of  reissuing  or  amending  part 
354  for  other  fiscal  years  provided  that 
appropriate  authority  was  enacted. 

Public  Law  103-124,  September  23, 

1993, 107  Stat.  1297,  directed  FEMA  to 
continue  assessing  and  collecting  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  FEMA’s 
REP  Program  for  FY  1994.  In  addition, 
the  Administration  proposed  to  assess 
such  fees  for  subsequent  fiscal  years. 

Using  the  methodology  established  by 
the  interim  rule,  44  CFR  part  354,  the 
final  hourly  user  fee  rate  for  FEMA 
personnel  during  FY  1993  was 
calculated  at  $122.88.  On  December  13, 

1993,  a  notice  to  this  effect  was 
published  in  the  Federal  Register  (58 
FR  65274).  The  notice  also  explained 
that  FEMA  would  not  publish  a  final 
rule  at  that  time,  pending  a 
reconsideration  of  the  methodology 
used  for  FY  1993,  taking  into 
consideration  the  comments  received  on 
interim  rule  44  CFR  part  354.  The 
methodology  established  by  the  interim 
rule  44  CFR  part  354  was  continued  in 
effect  for  FY  1994  by  notice  in  the 
Federal  Register  (59  FR  26350) 
published  May  19, 1994.  Using  the 
methodology  established  by  the  interim 
rule,  the  final  hourly  user  fee  rate  for 
FEMA  personnel  during  FY  1994  was 
calculated  at  $120.79.  On  November  28, 

1994,  a  notice  to  this  effect  was 
published  in  the  Federal  Register  (59 
FR  60792-60793). 

On  July  27, 1994,  FEMA  published  a 
proposed  rule,  44  CFR  part  354,  in  the 
Federal  Register  (59  FR  38306).  This 
proposed  rule,  predicated  upon 
Congress  passing  the  authorizing 
legislation,  would  establish  fees  for  FY 
1995  assessed  at  a  flat  rate  based  on 
fiscal  year  budgeted  funds  for  REP 
Program  services  performed  by  FEMA 
personnel  and  FEMA  contractors 
whether  or  not  these  services  directly 
support  NRC  licensing  requirements. 
Public  comments  on  this  proposed  rule 
were  solicited. 

Under  FEMA’s  appropriation  for  FY 

1995,  Public  Law  103-327,  September 
28,  1994, 108  Stat  2323-2325,  the 
Congress  authorized  FEMA  to  assess 
and  collect  fees  from  Nuclear  Regulatory 
Commission  (NRC)  licensees  to  recover 
approximately,  but  not  less  than,  100 
per  centum  of  the  amounts  anticipated 
by  FEMA  to  be  obligated  for  its 
Radiological  Emergency  Preparedness 
(REP)  Program.  This  appropriations  act 
further  required  the  Director  of  FEMA  to 
promulgate,  through  rulemaking,  a  fair 
and  equitable  methodology  for  the 
assessment  and  collection  of  fees 
applicable  to  persons  subject  to  FEMA’s 


radiological  emergency  preparedness 
regulations.  Public  Law  103-327  grants 
authority  for  these  user  fees  to  be 
assessed  and  collected  for  fiscal  year 
1995  services  only.  Although  the  final 
rule  44  CFR  part  354  is  restricted  to  FY 
1995,  FEMA  reserves  the  option  of 
reissuing  or  amending  part  354  for  other 
fiscal  years  provided  that  appropriate 
authority  is  enacted. 

Under  final  rule  44  CFR  part  354, 
fiscal  year  budgeted  funds  for  REP 
Program  services  performed  by  FEMA 
personnel  and  FEMA  contractors  will  be 
recovered  whether  or  not  these  services 
directly  support  NRC  licensing 
requirements.  Fees  for  FY  1995  will  be 
assessed  using  a  historically-based 
methodology  in  which  two  components, 
a  site-specific,  biennial  exercise-related 
component  and  a  flat  fee  component, 
are  calculated  for  each  site.  Final  rule  44 
CFR  part  354  specifies  this  historically- 
based  approach  to  the  methodology  in 
lieu  of  the  flat  fee  approach  described  in 
the  proposed  rule  44  CFR  part  354 
published  in  the  Federal  Register  on 
July  27,  1994,  based  upon  the  numerous 
public  comments  received  in  response 
to  the  proposed  flat  fee  methodology 
and  supported  by  the  results  of  a 
comparison  of  different  user  fee 
methodologies  using  actual  data  for  FYs 
1993  and  1994. 

The  historically-based  methodology 
contains  elements  of  the  flat  fee 
methodology  and  of  the  Nuclear 
Management  and  Resources  Council 
(NUMARC),  now  Nuclear  Energy 
Institute  (NEl),  methodology,  which  was 
described  in  the  proposed  rule  44  CFR 
part  354.  The  historically-based 
methodology  responds  to  commenters 
who  objected  to  the  flat  fee’s  lack  of  site- 
specific  considerations  and 
accountability  by  factoring  in  site- 
specific  information  relating  to  the 
majority  of  site-specific  activities,  i.e, 
plume  pathway  emergency  planning 
zone  (EPZ)  biennial  REP  exercises.  At 
the  same  time,  the  historically-based 
methodology  preserves  many  of  the 
benefits  of  a  flat  fee  methodology, 
specifically:  (1)  The  ability  to  provide 
each  licensee  with  a  bill  early  in  the 
fiscal  year,  thus  facilitating  the 
licensee’s  planning  and  budgeting 
process  by  greatly  increasing  the 
predictability  of  the  licensee’s  bill;  (2) 
the  ability  of  States  and  licensees  to 
request  needed  technical  assistance;  (3) 
the  earlier  deposit  of  funds  in  the  U.S. 
Treasury,  thus  benefiting  the  U.S. 
taxpayer;  and  (4)  a  reduction  of  the 
FEMA  resources  required  to  track 
administrative  costs,  thus  making  the 
accounting  and  billing  process  more 
efficient  and  cost-effective  for  the 
Government  and  freeing  up  scarce 
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FEMA  resources  for  other  REP  Program 
activities.  In  addition,  the  historically- 
based  methodology  provides  a 
compromise  approach  that  ensures 
fairness  and  suitability  in  the  billing. 

Under  section  354.4,  Assessment  oT 
Fees,  the  determination  of  costs  is 
divided  into  three  categories:  site- 
specific,  biennial  exercise-related  FEMA 
personnel  costs;  site-specific,  biennial 
exercise-related  FEMA  contractor  costs; 
and  remaining  costs,  i.e.,  the  flat  fee 
component. 

FEMA’s  services  primarily  are 
provided  in  support  of  a  Memorandum 
of  Understanding  (MOU)  between  the 
NRC  and  FEMA  published  on 
September  14, 1993  (58  FR  47996),  and 
regulations  issued  by  both  FEMA  (44 
CFR  parts  350,  351,  and  352)  and  the 
NRC  (10  CFR  parts  50  and  52). 

Radiological  emergency  response 
plans  and  exercises  are  evaluated  using 
joint  FEMA-NRC  criteria,  NUREG- 
0654/FEMA-REP-l,  Revision  1  and 
Supplement  1.  When  State  and  local 
governments  do  not  participate  in  the 
development  of  an  emergency  plan,  the 
licensee  may  submit  a  licensee  offsite 
plan  to  the  NRC.  Pursuant  to  the  MOU, 
the  NRC  can  request  that  FEMA  review 
a  licensee  offsite  plan  and  provide  its 
assessments  and  findings  on  the 
adequacy  of  such  plans  and 
preparedness  evaluated  imder 
Supplement  1. 

An  funds  collected  under  this  rule 
will  revert  to  the  United  States  Treasury 
to  offset  appropriated  funds  obligated  by 
FEMA  for  its  REP  Program.  The 
Department  of  the  Treasury  requested 
that  the  user  fee  rule  provide  for  the  use 
of  electronic  billing  and  pa)nnent 
mechanisms.  FEMA  worked  with  the 
Department  of  the  Treasiuy  to  effect 
these  procedures  and  now  provides  for 
payment  of  bills  by  electronic  transfers 
through  Automated  Clearing  House 
(ACH)  credit  payments.  The  Department 
of  the  Treasury  recently  revised 
.  publication  I-TFM  6-8000  to  require, 
under  section  8025.30,  all  funds  to  be 
collected  by  electronic  funds  transfer 
when  such  collection  would  be  cost- 
effective,  practicable,  and  consistent 
with  current  statutory  authority. 

Discussion  of  Comments  on  Proposed 
Rule 

In  response  to  FEMA’s  request  for 
public  comments  in  connection  with  the 
Federal  Register  publication  of  the 
proposed  final  rule,  44  CFR  part  354, 
FEMA  received  comments  fi^m  80 
individuals  representing  32  utilities, 
one  Federal  agency,  one  industry 
association,  33  members  of  Congress 
(some  commenting  via  multi-signatory 
letters),  two  State  Governors,  eight  State 


emergency  management  agencies,  two 
public  service  commissions  and  one 
private  citizen. 

Comment.  A  number  of  utilities. 
Members  of  Congress,  and  State 
representatives  commented  that  a 
methodology,  such  as  NUMARC’s 
proposed  methodology,  with  a  site- 
specific  element  is  more  equitable  than 
the  flat  fee  and  should  be  adopted. 

Discussion.  FEMA  considered  the 
comments  received  in  support  of  the 
inclusion  of  site-specific  charges  in  the 
user  fees,  balanced  against  the  many 
benefits  of  a  methodology  that  did  not 
require  the  distinction  tetween  site- 
specific  and  generic  REP-related 
activities.  FEMA  also  used  actual  FYs 
1993  and  1994  data  to  calculate  and 
analyze  the  bills  that  would  have 
resulted  using  the  current  methodology, 
the  flat  fee,  the  NUMARC  proposed 
methodology,  and  the  historically-based 
methodology.  The  results  support  the 
historically-based  methodology  as  a  fair 
and  equitable  method  for  determining 
user  fees.  FEMA  concluded  that,  by 
changing  the  flat  fee  methodology  to 
include  a  site-specific,  pliune  pathway 
EPZ  biennial  exercise-related 
component,  the  methodology  contained 
in  the  final  rule  would  be  fair  and 
equitable  and  yet  retain  many  of  the 
benefits  of  the  flat  fee  while  still 
responding  to  the  concerns  of 
proponents  of  a  methodology  with  a 
site-specific  element. 

Response.  FEMA  has  changed  the  flat 
fee  methodology  to  one  that  includes  a 
site-specific  component  that  factors  in 
plume  pathway  EPZ  biennial  REP 
exercise-related  activities. 

Comment.  A  number  of  the  utilities 
and  some  public  officials  expressed 
their  strong  support  of  the  flat  fee 
methodology,  reiterating  the  benefits 
cited  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  proposed  rule.  Many 
supporters  also  stated  that  site-specific 
oriented  methodologies  had  resulted  in 
disproportionately  large  fees  to  some 
utilities  and  that  the  flat  fee  remedied 
this  inequity. 

Discussion.  FEMA  considered 
comments  submitted  in  support  of  the 
flat  fee  and  concluded  that  die 
historically-based  methodology 
contained  in  the  final  rule  preserves 
many  of  the  benefits  cited  by 
proponents  of  the  flat  fee  while 
responding  to  the  concerns  expressed  by 
commenters  who  opposed  the  fiat  fee. 

Response.  The  final  rule  changes  the 
methodology  firom  a  fiat  fee  approach  to 
a  methodology  that  has  a  fiat  component 
and  a  historically-based,  site-specific 
component  reflecting  plume  pathway 
EPZ  biennial  exercise  activities. 


Comment.  Several  utilities 
commented  that  the  user  fee  rule  covers 
services  whether  or  not  they  directly 
support  NRC  commercial  nuclear  power 
plant  licensing  requirements  and  stated 
that  utilities  should  not  be  charged  for 
services  that  fall  outside  the  6uea  of 
nuclear  regulation,  including 
Department  of  Defense  (DOD)  and 
Department  of  Energy  (DOE)  facilities, 
as  well  as  other  NRC  licensed  facilities. 

Discussion.  The  FEMA/NRC 
Memorandum  of  Understanding  allows 
the  NRC  to  request  FEMA  REP  Program 
support,  as  necessary,  for  NRC  licensees 
other  than  those  for  commercial  nuclear 
power  plants.  Since  the  potential  exists 
for  the  NRC  to  request  such  REP 
Program  support  for  other  licensees,  the 
rule  is  not  limited  to  10  CFR  part  50 
licensees.  At  this  time,  however,  FEMA 
is  assessing  fees  only  for  licensees  of 
commercial  nuclear  power  plants,  since 
activities  involving  other  licensees  have 
been  very  limited  or  non-existent  and 
are  expected  to  remain  so  and  the  NRC 
has  not  requested  FEMA  assessment  and 
findings  on  the  adequacy  of  ofisite 
planning  and  preparedness  for  these 
licensees.  With  respect  to  DOD  and  DOE 
facilities,  44  CFR  part  354  applies  only 
to  NRC  licensed  facilities,  not  to  DOE 
and  E)OD  facilities. 

Response.  No  change  is  necessary 
because  cvurent  language  in  this  rule  is 
not  limited  to  10  CFR  part  50  NRC 
commercial  nuclear  power  plant 
licensees  and  is  not  intended  to  be  so 
limited. 

Comment.  Several  utilities  and  many 
Members  of  Congress  and  State  officials 
commented  that  the  fiat  fee  is  not  fair 
and  equitable  since  it  does  not  reflect 
the  actual  costs  incurred  or  expended 
on  the  beneficiary  and  because  it 
increases  some  fees  without  an  increase 
in  service. 

Discussion.  The  methodology 
specified  in  final  rule  44  CFR  part  354 
contains  a  site-specific  exercise 
component,  which  does  reflect  actual 
costs  historically  expended  on  the 
beneficiary.  Since  exercise  activities 
constitute  the  majority  of  site-specific 
REP  activities,  if  services  in  support  of 
site-specific  exercise  activities  were  to 
increase  or  decrease,  that  change  would 
be  reflected  in  future  user  fees  for  that 
site. 

Response.  Changes  made  to  the  rule 
respond  to  the  intent  of  the  comment. 

Comment.  Many  utilities.  Members  of 
Congress,  and  State  officials  commented 
that  the  fiat  fee  is  charged  to  all  plants 
regardless  of  size,  population  density  of 
the  surroimding  area,  or  number  of 
governmental  jurisdictions  and  that  this 
places  an  unfair  share  of  the  cost  of 
FEMA  services  on  the  customers  of 
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utilities  in  less  urban  areas  and  areas 
with  fewer  governmental  jurisdictions. 

Discussion.  The  methoaology 
specified  in  the  final  user  fee  rule 
includes  a  site-specific  exercises 
component.  Since  site-specific  exercises 
reflect  difierences  in  EPZ  populations 
and  number  of  jiuisdictions,  and  since 
exercises  represent  the  majority  of  site- 
specific  REP  Program  activities,  the 
methodology  specified  in  final  rule  44 
CPR  part  354  does  account  for  these 
factors. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  exercise 
component  responds  to  this  comment. 

Comment.  One  utility  commented 
that  sections  354.2(a)  and  354.3(d)(1) 
refer  to  a  “license  to  decommission”  a 
commercial  nuclear  power  plant.  Since 
such  an  NRC  license  does  not  exist, 
references  to  this  license  should  be 
deleted. 

Discussion.  FEMA  agrees  with  this 
comment. 

Response.  References  to  a  “license  to 
decommission”  have  been  deleted  fi'om 
sections  354.2(a)  and  354.3(d)(1). 

Comment.  One  utility  commented 
that  sections  354.2(b)  and  354.3(d)(2) 
should  be  clarified  to  limit  the 
regulation’s  applicability  to  only  those 
possession-only  licensees  that  have 
neither  requested  nor  received  an 
exemption  hum  NRC  10  CFR  50.54(q) 
requirements  concerning  ofisite 
radiological  emergency  response 
planning. 

Discussion.  It  is  appropriate  to 
exclude  possession-only  licensees  that 
have  received  an  exemption  from  offsite 
radiological  emergency  response 
planning.  However,  it  would  be 
inappropriate  to  exclude  possession- 
only  licensees  that  have  requested,  but 
not  yet  received,  this  exemption. 

Response.  The  phrase  “with  the 
exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements”  has  been 
added  to  sections  354.2(b)  and 
354.3(d)(2). 

Comment.  One  utility  conunented 
that  section  354.4(b),  now  section 
354.4(e),  should  be  revised  to  clarify  the 
reference  to  FEMA  closing  out  the 
“official  docket,”  since  there  is  no 
formal  mechanism  for  officially  closing 
out  the  FEMA  docket  for  a  plant. 
Suggested  replacement  language 
includes  the  phrase  “Commencing  from 
the  date  of  receipt,  user  fees  will  no 
longer  be  assessed  for  that  site.” 

Discussion.  The  reference  to  a  FEMA 
official  docket  has  been  deleted.  The 
substitute  language  suggested  by  the 
commenter  is  acceptable,  with  the 
exception  of  the  p^ase  “fi-om  the  date 


of  receipt.”  Since  the  user  fees  for  a 
particular  fiscal  year  will  not  be 
prorated  to  cover  just  a  portion  of  that 
year,  the  assessment  of  user  fees  for  the 
discontinued  plemt  would  cease  at  the 
end  of  the  fiscal  year  in  which  the  plant 
was  exempted  by  the  NRC. 

Response.  The  following  language 
was  added  to  section  354.4(e):  “Upon 
receipt  of  a  copy  from  the  NRC  of  the 
NRC-approved  exemption  to  10  CFR 
50.54(q)  requirements  stating  that  offsite 
radiological  emergency  planning  and 
prepare^ess  is  no  longer  required  at  a 
particular  commercial  nuclear  power 
plant  site,  FEMA  will  discontinue  REP 
Program  services.  Conunencing  at  the 
beginning  of  the  next  fiscal  year,  a  user 
fee  will  no  longer  be  assessed  for  that 
site.” 

Comment.  One  utility  commented 
that  FEMA  should  consider  future 
changes  to  the  regulation  that  would 
reduce  or  remove  generic  costs 
associated  with  REP  Program  activities 
(such  as  program  administration,  policy 
and  guidance  development,  research, 
etc.)  from  the  fee  base,  since  these  costs 
are  associated  with  the  broader  societal 
benefits  of  the  REP  Program  and  benefit 
the  State  and  local  governments  as  well 
as  the  licensees. 

Discussion.  These  generic  activities 
are  carried  out  specifically  to  support  - 
the  offsite  activities  of  the  NRC’s 
licensing  requirements  that  govern  the 
commercial  nuclear  power  plants. 
Therefore,  despite  a  possible  broader 
benefit,  it  is  appropriate  for  the  nuclear 
power  plant  utilities  to  be  charged  for 
REP  Program  generic  activities. 

Response.  No  change. 

Comment.  One  utility  commented 
that  requiring  utilities  to  pay  the  user 
fee  in  the  month  of  December 
(beginning  after  FY  1995)  places  an 
imdue  hardship  on  most  utilities.  It 
recommended  that  bills  be  sent  out  in 
December  with  payment  allowed  in 
December  or  January. 

Discussion.  Inasmuch  as  possible, 
FEMA  intends  to  send  out  the  user  fee 
bills  in  December  of  the  applicable 
fiscal  year  for  payment  in  either 
December  or  January,  in  order  to 
provide  more  payment  flexibility  to  the 
licensees. 

Response.  FEMA  will,  to  the  extent 
possible,  send  out  the  user  fee  bills  in 
December  of  the  applicable  fiscal  year. 

Comment.  Several  utilities 
commented  that  the  flat  fee  places  an 
unfair  burden  on  those  utilities  that 
have  invested  in  and  worked  closely 
with  State  and  local  offsite  radiological 
emergency  response  organizations  to 
establish  highly  effective  programs  that 
require  minimal  FEMA  interaction  to 
monitor  and  assess. 


Discussion.  The  proposed  flat  fee 
methodology  has  b^n  changed  to  the 
historically-based  methodology  that 
factors  in  a  site-specific,  plume  pathway 
EPZ  biennial  exercise  component.  This 
methodology  does  recognize  State  and 
local  organizations’  efficiencies  in  REP 
planning  and  preparedness  insofar  as 
many  of  these  efficiencies  are  reflected 
in  site-specific,  plume  pathway  EPZ 
biennial  exercise  activities. 

Response.  'The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific,  plume  pathway 
EPZ  biennial  exercise  component 
re^onds  to  this  comment. 

Comment.  A  number  of  utilities. 
Members  of  Congress,  State 
representatives,  and  the  industry 
organization  commented  that  the 
recovery  of  budgeted  funds  prior  to 
expenditure  and  the  use  of  a 
methodology  that  does  not  take  site- 
specific  activities  into  consideration 
fails  to  provide  accountability  and  the 
desire  to  maximize  the  efficient  use  of 
resomrces,  e.g.,  evaluators. 

Discussion.  The  addition  of  the  site- 
specific  exercise  component  allows  for 
exercise  costs,  including  costs  for 
exercise  evaluators,  to  be  factored  in 
based  on  historical  costs.  FEMA’s  desire 
to  maximize  the  efficient  use  of  REP 
Program  resources  is  based  primarily  on 
the  necessity  of  protecting  the  health 
and  safety  of  FEMA’s  ultimate 
customers,  i.e.,  the  State  and  local 
governments  and  the  people  they 
represent,  not  upon  accoimtability  to 
the  licensees. 

Response.  'The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
responds  to  this  comment. 

Comment.  Two  utilities  and  a  private 
citizen  conunented  that  it  is  imfair  and 
inequitable  for  FFAIA  to  recover  any  of 
the  REP  budget  from  commercial 
nuclear  utilities;  these  costs  should  be 
paid  from  tax  revenues. 

Discussion.  The  requirement  to 
recover  the  REP  Program  budget  costs 
from  the  progrjun’s  beneficiaries  is  not 
a  FEMA  requirement,  but  rather  a 
Congressional  mandate.  The  rule 
implements  Title  V  of  the  Independent 
Offices  Appropriations  Act  of  1952,  31 
U.S.C.  9701,  which  authorizes  FEMA  to 
recover  to  the  fullest  extent  possible 
costs  attributable  to  services  to 
identifiable  recipients.  FEMA’s 
appropriation  acts  for  FYs  1993, 1994, 
and  1995  direct  FEMA  to  publish  the 
specific  methodology  to  be  employed  to 
recover  these  costs. 

Response.  No  change. 

Comment.  Two  utiuties  commented 
that  as  plants  are  decommissioned,  the 
flat  fee  would  continually  increase  for 
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the  remaining  sites  with  operational 
REP  activities. 

Discussion.  The  final  rule  does  not 
contain  the  flat  fee  methodology  hut, 
instead,  provides  a  historically-hased 
methodology  that  includes  charges  site- 
specific  for  pliune  pathway  EPZ 
biennial  REP  exercises.  However,  the 
historically-based  methodology  does 
contain  a  flat  component  reflecting 
activities  not  related  to  plume  pathway 
EPZ  bieimial  exercises.  As  plants  are 
decommissioned,  this  component  will 
increase,  although  not  to  the  same 
extent  as  it  would  have  under  the  flat 
fee.  It  should  he  noted  that,  regardless 
of  the  munber  of  plants,  the  activities 
carried  out  under  the  flat  component 
must  still  be  maintained  at  the  same 
level.  This  would  also  have  been  the 
case  had  the  NUMARC  methodology 
been  adopted.  Notwithstanding  the 
above,  allowance  is  made  in  the 
methodology  for  periodic  adjustments  to 
the  fees  as  necessary. 

Response.  No  change,  other  than  the 
change  to  a  historically-based 
methodology. 

Comment.  One  utility  commented 
that  FEMA  should  be  required  to 
provide  greater  detail  on  the  natiue  of 
costs  categorized  as  generic  and 
questioned  why  the  ratio  of  generic  to 
site-specific  is  so  high. 

Discussion.  Under  the  historically- 
based  methodology,  generic  activities 
are  billed  under  the  flat,  or  non-biennial 
exercise-related  component.  Generic 
costs  cover  a  number  of  important  REP 
Program  activities,  including  policy  and 
guidance  development,  researcdi,  public 
education,  staff  training,  and  general 
program  administration,  whi(±  must  be 
maintained  for  and  have  equal  benefit  to 
all  licensees. 

Response.  No  change. 

Comment.  One  utility  commented 
that  it  will  not  be  served  by  FEMA’s 
one-time  adjustment  to  the  billing  cycle 
since  the  utility’s  fiscal  year  runs  from 
October  1  to  September  30.  The  billing 
option  should  be  more  flexible. 

Discussion.  This  utility’s  situation  is 
unique,  since  it  is  a  governmental  entity 
and  operates  on  the  Government’s  fiscal 
year  schedule.  Due  to  the  structure  of 
the  interim  rule  methodology,  the  FY 
1994  final  bills  could  not  be  calculated 
before  the  end  of  FY  1994,  and,  thus, 
this  utility  will  experience  a  one-time 
situation  where  one-half  of  its  FY  1994 
bill  and  its  entire  FY  1995  bill  will  be 
due  during  the  Government’s  FY  1995. 
Since  the  FY  1995  bills  will  be  sent  out 
in  April  1995,  a  one-time  adjustment  to 
the  billing  cycle  will  not  be  necessary  in 
order  to  allow  the  other  utifities  to  pay 
their  bill  in  their  FY  1995,  i.e.,  calendar 
year  1995. 


Response.  No  change. 

Comment.  One  utility  agreed  that 
generic  costs  incurred  by  FEMA  can  and 
should  be  divided  equally  among  the 
NRG  licensees  on  a  per  site  basis. 
However,  the  utility  commented, 
because  site-specific  costs  vary  vtddely 
by  utility  and  in  accordance  with  the 
nature  of  any  given  plant  exercise,  the 
fees  cannot  be  acciuately  predicted  and 
there  is  no  demonstrated  need  to  collect 
them  in  advance. 

Discussion.  Since  the  flat  fee 
methodology  has  been  changed  to  a 
methodology  that  includes  a  site- 
specific  exercise  component  based  upon 
Ustorical  exercise-related  costs,  the  site- 
specific  component  is  known  at  the 
b^inning  of  the  fiscal  year.  The 
remaining  component  is  the  sum  of  the 
site-specific  components  subtracted 
from  the  total  REP  budget;  thus  the 
entire  user  fee  for  each  site  can  be 
known  at  the  beginning  of  the  fiscal 
year. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
reraonds  to  this  comment. 

Comment.  One  utility  commented 
that  with  regard  to  earlier  deposit  of 
funds  in  the  U.S.  Treasury,  FEMA  can 
adopt  regulations  that  require  NRG 
licensees  to  prepay  REP  fees  based  on 
historical  site-specific  costs  and  shared 
generic  costs. 

Discussion.  The  final  rule  does 
contain  a  site-specific  component  based 
upon  historical  biennial  exercise-related 
costs  and  the  remaining  costs  are  shared 
equally  amoiu  the  licensees. 

Response.  Tne  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  historically-based,  site- 
specific  exercise  component  responds  to 
this  comment. 

Comment.  One  utility  commented 
that  if  FEMA  wants  to  adopt  a  levelized 
fee  structure  over  the  two-year  cycles, 
the  following  method  may  be  us^: 
Allow  low-cost  operations  to  pay  one 
flat  fee  each  year  while  high-cost 
operations  would  be  required  to  pay  a 
much  higher  flat  fee  each  year.  In 
alternating  years,  FEMA  would 
undercollect  based  on  services  provided 
and  in  other  years  FEMA  would 
overcollect  from  the  same  licensees, 
based  on  actual  services  rendered. 

Discussion.  The  methodology 
contained  in  the  final  rule  includes  a 
historically-based,  site-specific, 
exercise-related  component  that  will 
result  in  a  relatively  level  fee  structure 
over  the  two-year  cycles. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
responds  to  the  intent  of  this  comment. 


Comment.  Several  utilities 
commented  that  the  ability,  under  the 
flat  fee,  of  the  States  and  licensees  to 
request  technical  assistance  without  the 
concern  of  additional  fee  assessment  is 
not  a  strong  advantage  since  it  could 
lead  to  organizations  constantly 
requesting  technical  assistance  when  it 
is  not  needed. 

Discussion.  'The  historically-hased 
methodology  will  still  permit  the  States 
and  licensees  to  request  needed 
technical  assistance  without  penalty. 
However,  requests  for  technical 
assistance  will  not  increase  the  total 
REP  Program  budget  and,  therefore,  will 
not  adversely  affect  States  and  licensees 
with  a  lesser  need  for  technical 
assistance. 

Response.  No  change. 

Comment.  Two  utilities  commented 
that  if  FEMA’s  administrative  costs  for 
accounting  and  billing  purposes  are 
reduced,  FEMA  should  delete  these 
costs  and  positions  frum  the  budget, 
rather  than  reallocating  the  resources 
since  utilities  are  reducing  their  staffs 
and  FEMA  should  do  so  too. 

Discussion.  The  FEMA  REP  staff 
funded  by  the  S&E  portion  of  FEMA’s 
REP  budget  has  already  been  reduced. 
The  remaining  stafl  members  are  needed 
to  ensure  that  all  of  FEMA’s  REP 
Program  responsibilities  are  adequately 
addressed  and  that  public  health  and 
safety  is  ensured. 

Response.  No  change. 

Comment.  The  industry  association 
commented  that  a  site  that  has  received 
an  early  site  permit  (ESP)  should  not  he 
included  in  ^e  fee  base  because,  unlike 
sites  with  plants,  it  does  not  require 
ongoing  FEMA  services  but,  raflier,  a 
one-time  review  by  FEMA.  The  ESP 
holder  may  “bank”  the  site  for  possible 
future  use;  thus,  the  plant  may  be  built 
in  the  future  or  may  never  be  built. 

Discussion.  In  the  future  there  may  be 
sites  that  have  applied  for  and/or 
received  ESPs.  The  precise  extent  to 
which  such  plants  will  require  REP 
Program  services  is  not  known  at  this 
time,  so  this  language  must  remain  in 
the  final  rule  in  order  to  address  any 
possible  contingencies. 

Response.  No  change. 

Comment.  The  industry  association 
commented  that  Combined  Operating 
License  (COL)  holders  should  not  be 
included  in  the  base  until  such  time  as 
they  require  FEMA  services,  i.e.,  some 
years  into  the  construction  process. 
Also,  the  association  recommended  that 
the  rule  specifically  exclude  COLs  for 
advanced  plants  built  on  current  plant 
sites  for  which  emergency  preparedness 
plans  already  exist. 

Discussion.  In  the  future  there  may  be 
sites  that  have  applied  for  and/or 
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received  CXDLs.  The  precise  extent  to 
which  such  plants  will  require  REP 
Program  services  is  not  known  at  this 
time,  so  this  language  must  remain  in 
the  final  rule  in  order  to  address  any 
possible  contingencies. 

Response.  No  change. 

Comment.  Several  utilities 
commenteif  that,  regardless  of  the  fee 
collection-methodology,  FEMA  should 
be  required  to  continually  evaluate  the 
high  cost  of  contractor  labor  and 
eliminate  its  use  whenever  possible, 
particularly  in  Medical  Services  drills. 
State  and  local  emergency  management 
personnel  should  be  considered  for  use 
as  exercise  evaluators,  especially  if  they 
hold  the  proper  credentials. 

Discussion.  FEMA  does  evaluate  the 
use  of  contractor  labor  in  an  effort  to 
allocate  the  use  of  its  contractors  as 
efficiently  as  possible.  However, 
contractor  support  services  eure  critical 
to  the  successiul  implementation  of  the 
REP  Program  primarily  because  of  the 
cyclical  demands  for  qualified  REP 
exercise  evaluators.  It  would  not  be  cost 
effective  to  hire  FEMA  employees  in 
order  to  respond  to  cyclical,  fluctuating 
demands.  Also,  with  the  current 
emphasis  on  the  reduction  of  Federal 
employees,  it  is  unlikely  that  FEMA 
would  be  authorized  the  additional  staff 
necessary  to  replace  contractor  support. 
FEMA  has  explored  the  possibility  of 
the  use  of  State  and  local  emergency 
management  personnel  as  exercise 
evaluators;  however,  FEMA’s  General 
Counsel  has  determined  that,  since  a 
REP  exercise  is  a  regulatory  exercise 
used  for  credit  for  obtaining  and 
maintaining  a  license.  State  and  local 
personnel  cannot  be  used  as  evaluators. 

Response.  No  change. 

Comment.  Two  utilities  commenting 
in  opposition  to  the  flat  fee  stated  that 
the  funding  mechanism  should  not  be 
primarily  intended  to  levelize  budget 
expenses  over  the  two-year  exercise 
cycle,  thereby  increasing  the 
predictability  of  a  licensee’s  bill. 

Discussion.  Many  hcensees  consider 
the  predictability  of  their  user  fee  bills 
to  be  extremely  useful  for  planning  and 
budgeting  purposes  and  would  argue 
that  the  levelizing  of  budget  expenses 
over  the  two-year  exercise  cycle  and  a 
resulting  increase  in  the  predictability 
of  the  licensees’  bills  should  be  a  goal 
of  the  user  fee  methodology.  The 
historically-based  methodology 
accommodates  these  licensees’  need  for 
levelizing  and  predictability  of  bills 
while  addressing  some  of  the  other 
drawbacks  of  a  flat  fee  expressed  by  its 
opponents.  ' 

Response.  The  change  to  a 
historically-based  methodology  with  a 
site-specific  exercise  component 


preserves  the  predictability  of  the 
licensees’  bill  amounts  while 
responding  to  the  concerns  of 
opponents  of  the  flat  fee. 

Comment.  One  utility  commented 
that  the  rule  states  that  fees  for  FEMA 
personnel  and  contractors  will  be 
assessed  as  part  of  the  REP  budget 
whether  or  not  the  personnel  services 
support  NRC  licensed  plants.  In  this 
situation,  a  FEMA  REP  staffer  or 
contractor  could  be  sent  to  respond  to 
a  natural  disaster  and  the  REP  Program 
budget  would  be  charged. 

Discussion.  REP  Program  contractors 
would  not  be  funded  to  respond  to  a 
natural  disaster.  FEMA  did  conduct  a 
study  that  compared  the  amount  of  time 
that  FEMA  REP  Program  staff  spent  on 
non-REP  activities  with  the  amount  of 
time  spent  by  FEMA  non-REP  Program 
staff  on  REP  Program  activities.  The 
results  indicated  that  there  was  a 
“wash,”  i.e.,  the  amoimt  of  time 
involved  was  approximately  the  same. 

Response.  No  change. 

Regulatory  Flexibility  Act.  The 
Director  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  does  not  apply  to  a 
substantial  number  of  small  entities  as 
defined  by  the  Small  Business  Size 
Standards,  13  CFR  121.601,  Division  E, 
Major  Group  49,  as  amended,  57  FR 
62520,  December  31, 1992,  and  is  not 
expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  nor 
(2)  to  create  any  additional  burden  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act. 
The  Director  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969  tmd  FEMA  Regulation,  44  CFR  part 
10,  Environmental  Considerations,  that 
this  final  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  final  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review. 
It  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  ciffect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  final  rule  does  not 
create  a  serious  inconsistency  or 
interference  with  an  action  taken  or 
planned  by  another  agency.  It  does  not 


materially  alter  the  impact  of 
entitlements,  grants,  or  loan  programs, 
nor  would  it  raise  novel  legal  or  policy 
issues.  To  the  greatest  extent  possible 
the  final  rule  adheres  to  the  regulatory 
principles  set  forth  in  Executive  Order 
12866.  This  final  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  procedures  of 
Executive  Order  12866. 

Paperwork  Reduction  Act.  This  final 
rule  does  not  contain  collection  of 
information  requirements  and  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980,  as  amended  (44  U.S.C.  3501  et  ' 

seq.).  . 

Executive  Order  12612,  Federalism.  A  I 

Federalism  assessment  imder  E.O. 

12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rules  Docket  Clerk, 
address  noted  above. 

List  of  Subjects  in  44  CFR  Part  354 

Disaster  assistance.  Intergovernmental 
relations.  Nuclear  power  plants  and 
reactors.  Radiation  protection,  and 
Technical  assistance. 

Accordingly,  44  CFR  part  354  is 
revised  to  read  as  follows: 

PART  354— FEE  FOR  SERVICES  TO 
SUPPORT  FEMA’S  OFFSITE 
RADIOLOGICAL  EMERGENCY 
PREPAREDNESS  PROGRAM 

Sec. 

354.1  Purpose. 

354.2  Scope. 

354.3  Definitions. 

354.4  Assessment  of  fees.  i 

354.5  Description  of  services. 

354.6  Billing  and  payment  of  fees. 

354.7  Failure  to  pay. 

Authority:  Sec.  109,  Pub.  L.  96—295,  94 
Stat.  780;  Sec.  2901,  Pub.  L.  98-369,  98  Stat. 

494;  Title  III,  Pub.  L.  103-327, 108  Stat. 

2323-2325;  EO  12148,  3  CFR,  1979  Comp.,  p. 

412  (50  U.S.C.  App.  2251  note);  EO  12657,  j 

3  CFR,  1988  Comp.,  p.  611.  I 

§354.1  Purpose.  • 

This  part  establishes  the  methodology 
for  FEMA  to  assess  and  collect  user  fees 
from  Nuclear  Regulatory  Commission 
(NRC)  licensees  of  commercial  nuclear 
power  plants  to  recover  at  least  100 
percent  of  the  amounts  anticipated  by 
FEMA  to  be  obligated  for  its 
Radiological  Emergency  Preparedness 
(REP)  Program  as  authorized  under  Title 
Ill,  Public  Law  103-327, 108  Stat.  2323- 
2325.  As  stipulated  by  Public  Law  103- 
327,  the  methodology  for  assessment 
and  collection  of  fees  shall  be  fair  and 
equitable,  and  shall  reflect  the  full 
amount  of  costs  of  providing 
radiological  emergency  planning, 
preparedness,  response  and  associated 
services.  Such  fees  will  be  assessed  in 
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a  manner  that  reflects  the  use  of  agency 
resources  for  classes  of  regulated 
persons  and  the  administrative  costs  of 
collecting  such  fees.  Fees  received 
pursuant  to  this  section  shall  be 
deposited  in  the  general  fund  of  the 
Treasury  as  offsetting  receipts. 
Assessment  and  collection  of  such  fees 
are  only  authorized  during  fiscal  year 
(FY)  1995. 

§354.2  Scope. 

The  regulation  in  this  part  applies  to 
all  persons  or  licensees  who  have 
applied  for  or  have  received  fi'om  the 
NRC: 

(a)  A  license  to  construct  or  operate  a 
commercial  nuclear  power  plant; 

(b)  A  possession-only  license  for  a 
commercial  nuclear  power  plant,  with 
the  exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements; 

(c)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(d)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(e)  Any  other  NRC  licensee  that  is 
now  or  may  become  subject  to 
requirements  for  offsite  radiological 
emergency  planning  and  preparedness. 

§  354.3  Definitions. 

As  used  in  this  part,  the  following 
terms  and  concepts  are  defined: 

(a)  FEMA  means  the  Federal 
Emergency  Management  Agency. 

(b)  NRC  means  the  U.  S.  Nuclear 
Regulatory  Commission. 

(c)  Technical  assistance  means 
services  provided  by  FEMA  to 
accomplish  offsite  radiological 
emergency  planning,  preparedness  and 
response,  including  but  not  limited  to, 
provision  of  support  for  the  preparation 
of  offsite  radiological  emergency 
response  plans  and  procedures,  and 
provision  of  advice  and 
recommendations  for  specific  aspects  of 
radiological  emergency  planning, 
preparedness  and  response,  such  as 
alert  and  notification  and  emergency 
public  information. 

(d)  Persons  or  Licensee  means  the 
utility  or  organization  that  has  applied 
for  or  has  received  from  the  NRC: 

(1)  A  license  to  construct  or  operate 
a  commercial  nuclear  power  plant; 

(2)  A  possession-only  license  for  a 
commercial  nuclear  power  plant,  with 
the  exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements; 

(3)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(4)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 


(5)  Any  other  NRC  license  that  is  now 
or  may  become  subject  to  requirements 
for  offsite  radiological  emergency 
planning  and  preparedness  activities. 

(e)  RAC  means  Regional  Assistance 
Committee  chaired  by  FEMA  with 
representatives  firom  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 

Department  of  Energy,  E)epartment  of 
Agriculture,  Department  of 
Transportation,  Department  of 
Commerce,  Department  of  Interior,  and 
other  Federal  departments  and  agencies 
as  appropriate. 

(f)  REP  means  Radiological 
Emergency  Preparedness  as  in  FEMA’s 
REP  Program. 

(g)  Fiscal  Year  means  the  Federal 
fiscal  year  commencing  on  the  first  day 
of  October  through  the  thirtieth  day  of 
September. 

(h)  Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)  means 
a  committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 

Department  of  Interior,  Department  of 
Energy,  Department  of  Transportation, 
Department  of  Agriculture,  Department 
of  Commerce,  Department  of  State, 
Department  of  Veterans  Affairs,  General 
Services  Administration,  National 
Communications  System,  the  National 
Aeronautics  and  Space  Administration 
and  other  Federal  departments  and 
agencies  as  appropriate. 

(i)  Site  means  the  location  at  which 
one  or  more  commercial  nuclear  power 
plants  (reactor  units)  have  been,  or  are 
planned  to  be,  constructed. 

(j)  Site-specific  services  mean  offsite 
radiological  emergency  planning, 
preparedness  and  response  services 
provided  by  FEMA  personnel  and  by 
FEMA  contractors  that  pertain  to  a 
specific  commercial  nuclear  power 
plant  site. 

(k)  EPZ  means  emergency  planning 
zone. 

(l)  Plume  pathway  EPZ  means  for 
planning  purposes,  the  area  within 
approximately  a  10-mile  radius  of  a 
nuclear  plant  site. 

(m)  Biennial  exercise  means  the  joint 
licensee/State  and  local  government 
exercise,  evaluated  by  FEMA, 
conducted  around  a  commercial  nuclear 
power  plant  site  once  every  two  years  in 
conformance  with  44  CFR  part  350. 

(n)  Obligate  or  obligation  means  a 
legal  reservation  of  appropriated  funds 
for  expenditure. 


§  354.4  Assessment  of  fees. 

Assessment  of  user  fees  firom 
licensees  is  based  on  a  methodology  that 
includes  charges  for  REP  Program 
services  provided  by  both  FEMA 
personnel  and  FEMA  contractors. 
Beginning  with  FY  1995,  a  four  year 
cycle  is  established  with  predetermined 
user  fee  assessments  which  will  be 
collected  each  year  of  the  cycle.  The 
assessments  will  initially  be  at  the  level 
indicated  in  the  FY  1995  bills  and,  as 
described  in  paragraphs  (b)  and  (d)  of 
this  section,  for  the  remainder  of  the 
four  year  cycle,  as  authorized.  The 
initial  four  year  cycle  will  run  fi-om  FY 
1995-1998.  The  following  four  year 
cycle  will  run  fi’om  FY  1999-2003.  Fees 
will  be  assessed  only  for  REP  Program 
services  provided  by  FEMA  personnel 
and  by  FEMA  contractors  and  not  for 
those  services  provided  by  other  Federal 
agencies  involved  in  the  FRPCC  or  the 
RACs. 

(a)  Description  of  fee  components. 

The  fee  for  each  site  consists  of  two 
distinct  components: 

(1)  A  site-specific,  biennial  exercise- 
related  component  to  recover  the 
portion  of  the  REP  program  budget 
associated  only  with  plume  pathway 
emergency  planning  zone  (EPZ)  biennial 
exercise-related  activities. 

(2)  A  flat  fee  component  that  is  the 
same  for  each  site  and  recovers  the 
remaining  portion  of  the  REP  Program 
budgeted  funding  which  does  not 
include  biennial  exercise-related 
activities. 

(b)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
FEMA  personnel.  An  average  biennial 
exercise-related  cost  for  FEMA 
personnel  has  been  determined  for  each 
commercial  nuclear  power  plant  site  in 
the  REP  Program.  This  cost,  which  has 
been  annualized  (dividing  the  average  . 
biennial  exercise-related  cost  by  two),  is 
based  on  the  average  number  of  hours 
expended  by  FEMA  personnel  in  REP 
exercise-related  activities  for  each  site. 
The  average  number  of  hours  has  been 
determined  based  on  an  analysis  of  site- 
specific  exercise  activity  expendevi 
since  the  inception  of  FEMA’s  user  fee 
program  (1991).  The  actual  user  fee 
assessment  for  this  component  is 
determined  by  multiplying  the  average 
number  of  REP  exercise-related  hours, 
which  has  been  determined  and 
annualized  for  each  site,  by  the  average 
hourly  rate  for  a  REP  Program  employee 
in  effect  for  the  fiscal  year.  In  FY  1995, 
the  hourly  rate  has  been  determined  to 
be  $29.34  by  the  Chief  Financial  Officer 
of  FEMA.  The  hourly  rate  will  be 
revised  annually  to  reflect  actual  budget 
and  cost  of  living  factors,  but  the 
number  of  site-specific  exercise  hours. 
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as  annualized,  will  remain  constant  for 
user  fee  calculations  and  assessments 
throughout  the  four  year  cycle,  e.g.,  FY 
1995-1998.  Exercise  activity  will 
continue  to  be  tracked  and  monitored 
during  the  initial  and  subsequent  four 
year  cycles.  Appropriate  adjustments 
will  be  made  to  this  component  for 
calculation  of  user  fee  assessments 
during  subsequent  four  year  cycles. 

(c)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
FEMA  contract  personnel.  An  average 
biennial  exercise-related  cost  for  REP 
contractors  has  been  determined  for 
each  commercial  nuclear  power  plant 
site  in  the  REP  Program.  This  cost, 
which  has  been  annualized  (dividing 
the  average  biennial  exercise-related 
cost  by  two),  is  based  on  the  average 
costs  of  contract  personnel  in  REP  site- 
specific  exercise-related  activities  since 
the  inception  of  FEMA’s  user  fee 
program  (1991).  Exercise  activity  will 
continue  to  be  tracked  and  monitored 
during  the  initial  and  subsequent  four 
year  cycles.  Appropriate  adjustments 
will  be  made  to  this  component  for 
calculation  of  user  fee  assessments 
during  subsequent  four  year  cycles. 

(d)  Determination  of  flat  fee 
component.  For  each  year  of  the  foiu" 
year  cycle,  the  remainder  of  REP 
Program  budgeted  funds  is  recovered  as 
a  flat  fee  component.  Specifically,  the 
flat  fee  component  is  determined  by 
subtracting  the  total  of  the  FEMA 
personnel  and  contractor  site-specific, 
biennial  exercise-related  components,  as 
outlined  in  paragraphs  (b)  and  (c)  of  this 
section,  fi'om  the  total  REP  budget  for 
that  fiscal  year.  The  resulting  amount  is 
equally  divided  among  the  total  number 
of  licensed  commercial  nuclear  power 
plant  sites  as  defined  under  §  354.2, 
Scope,  to  arrive  at  each  site’s  flat  fee 
component  for  that  fiscal  year. 

(e)  Discontinuation  of  Charges.  Upon 
receipt  of  a  copy  from  the  NRG  of  the 
NRC-approved  exemption  to  10  CFR 
50.54(q)  requirements  stating  that  offsite 
radiological  emergency  plarming  and 
preparedness  is  no  longer  required  at  a 
particular  commercial  nuclear  power 
plant  site,  FEMA  will  discontinue  REP 
Program  services.  Commencing  at  the 
beginning  of  the  next  fiscal  year,  a  user 
fee  will  no  longer  be  assessed  for  that 
site. 

§  354.5  Description  of  services. 

Site-specific  and  other  REP  Program 
services  provided  by  FEMA  and  FEMA 
contractors  for  which  licensees  would 


be  assessed  fees  include,  but  are  not 
limited  to,  the  following: 

(a)  Site-specific,  plume  pathway  EPZ 
biennial  exercise-related  component 
services.  (1)  Scheduling  of  plume 
pathway  EPZ  biennial  exercises. 

(2)  Review  of  plume  pathway  EPZ 
biennial  exercise  objectives  and 
scenarios. 

(3)  Pre-plume  pathway  EPZ  biermial 
exercise  logistics. 

(4)  Conduct  of  plume  pathway  EPZ 
biennial  exercises,  evaluations,  and  post 
exercise  briefings. 

(5)  Preparing,  reviewing  and 
finalizing  plume  pathway  EPZ  bieimial 
exercise  reports,  notice  and  conduct  of 
public  meetings. 

(6)  Activities  related  to  Medical 
Services  and  other  drills  conducted  in 
support  of  a  biennial,  plume  pathway 
exercise. 

(b)  Flat  fee  component  services.  (1) 
Evaluation  of  State  and  local  offsite 
radiological  emergency  plans  and 
preparedness. 

(2)  Scheduling  of  other  than  plume 
pathway  EPZ  biennial  exercises. 

(3)  Development  of  other  than  plume 
pathway  EPZ  biennial  exercise 
objectives  and  scenarios. 

(4)  Pre-other  than  plume  pathway  EPZ 
biennial  exercise  logistics. 

(5)  Conduct  of  other  than  plume 
pathway  EPZ  biennial  exercises  and 
evaluations. 

(6)  Preparing,  reviewing  and 
finalizing  other  than  plume  pathway 
EPZ  biennial  exercise  reports,  notice 
and  conduct  of  public  meetings. 

(7)  Preparation  of  findings  and 
determinations  on  the  adequacy  or 
approval  of  plans  and  preparedness. 

(8)  Conduct  of  the  formal  44  CFR  part 
350  review  process. 

(9)  Providing  technical  assistance  to 
States  and  local  governments. 

(10)  Review  of  licensee  submissions 
pursuant  to  44  CFR  part  352. 

(11)  Review  of  NRC  licensee  offsite 
plan  submissions  under  the  NRC/FEMA 
Memorandum  of  Understanding  on 
Planning  and  Preparedness,  and 
NUREG-0654/FEMA-REP-1,  Revision 
1,  Supplement  1.  Copies  of  the  NUREG- 
0654  may  be  obtained  ft-om  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

(12)  Participation  in  NRC  adjudicatory 
proceedings  and  any  other  site-specific 
legal  forums. 

(13)  Alert  and  notification  system 
reviews. 

(14)  Responses  to  petitions  filed 
under  10  CFR  2.206. 


(15)  Disaster-initiated  reviews  and 
evaluations. 

(16)  Congressionally-initiated  reviews 
and  evaluations. 

(17)  Responses  to  licensee’s 
challenges  to  FEMA’s  administration  of 
the  fee  program. 

(18)  Response  to  actual  radiological 
emergencies. 

(19)  Development  of  regulations, 
guidance,  planning  standards  and 
policy. 

(20)  Coordination  with  other  Federal 
agencies  to  enhance  the  preparedness  of 
State  and  local  governments  for 
radiological  emergencies. 

(21)  Coordination  of  REP  Program 
issues  with  constituent  organizations 
such  as  the  National  Emergency 
Management  Association,  Conference  of 
Radiation  Control  Program  Directors, 
and  the  Nuclear  Energy  Institute. 

(22)  Implementation  and  coordination 
of  REP  Program  training  with  FEMA’s 
Emergency  Management  Institute  (EMI) 
to  assure  effective  development  and 
implementation  of  REP  training  courses 
and  conferences. 

(23)  Participation  of  REP  personnel  as 
lecturers  or  to  perform  other  functions 
at  EMI,  conferences  and  workshops. 

(24)  Services  associated  with  the 
assessment  of  fees,  billing,  and 
administration  of  this  part. 

§  354.6  Billing  and  payment  of  fees. 

FEMA  will  forward  bills  to  licensees 
based  on  the  assessment  methodology 
set  forth  in  §  354.4  to  recover  the  full 
amount  of  the  funds  budgeted  by  FEMA 
to  provide  REP  Program  services. 
Licensees  with  multiple  sites  will 
receive  consolidated  bills.  FEMA  will 
forward  one  bill  to  each  licensee  during 
the  first  quarter  of  the  fiscal  year,  with 
payment  due  within  30  days.  If  minor 
adjustments  are  necessary  due  to  FEMA 
exceeding  its  original  budget  for  the 
fiscal  year,  the  adjustment  will  appear 
in  the  bill  for  the  subsequent  fiscal  year. 

§  354.7  Failure  to  pay. 

In  any  case  where  FEMA  believes  that 
a  licensee  has'failed  to  pay  a  prescribed 
fee  required  under  this  part,  procedures 
will  be  implemented  in  accordance  with 
44  CFR  part  11,  subpart  C,  to  effectuate 
collections  under  the  Debt  Collection 
Act  of  1982  (31  U.S.C.  3711  et  seq.). 

Dated:  March  16, 1995. 

James  L.  Witt, 

Director. 

[FR  Doc.  95-6998  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  671&-20-P 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration  (NTIA) 

[Docket  No.  950313071-6071-01] 

RIN  066O-ZA00 

National  Endowment  for  Children’s 
Educational  Television  (NECET) 

AGENCY:  National  Telecommunications 
and  Information  Administration, 
Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National  Endowment  for 
Children’s  Educational  Television 
(NECET)  hereby  gives  notice  of  the 
availability  of  funds  for  the  purpose  of 
enhancing  the  education  of  children 
through  the  creation  and  production  of 
television  progranuning  specifically 
directed  toward  the  development  of 
fundamental  intellectual  sldlls. 

DATES:  The  closing  date  for  submission 
of  all  NECET  Preliminary  Applications 
(Pre- Applications)  for  the  fiscal  year 
(FY)  1995  grant  cycle  is  Tuesday,  May 

2. 1995.  Pre-Applications  must  be 
received  at  the  NECET  office  no  later 
than  5:00  p.m.  EDT,  May  2, 1995, 
whether  mailed  or  hand-delivered.  Fax 
copies  will  not  be  accepted. 

Successful  Pre-Applicants  will  be 
invited  to  submit  Full  Applications  to 
NECET.  Full  Applications  must  be 
received  at  the  NECET  office  no  later 
than  5:00  p.m.  EDT,  Wednesday,  July 

26. 1995.  Fax  copies  will  not  be 
accepted.  NTTA  intends  to  award  FY 
1995  NECET  grants  by  September  29, 
1995. 

ADDRESSES:  National  Endowment  for 
Children’s  Educational  Television 
(NECET):  Office  of  Telecommunications 
and  Information  Applications  (OTIA); 
National  Telecommunications  and 
Information  Administration  (NTIA); 

U.S.  Department  of  Commerce;  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  11-4096:  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Heather  Bimie;  Acting  Director, 

National  Endowment  for  Children’s 
Educational  Television  (NECET); 
Telephone:  (202)  482-5802;  Fax:  (202) 
501-8009;  E-Mciil:  necet@ntia.doc.gov. 
Information  on  the  NECET  program  may 
also  be  downloaded  fi’om  the  NTIA 
Bulletin  Board  by  contacting  (202)  482- 
1199  via  modem  or  ntiabbs.ntia.doc.gov 
via  Internet. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  National  Telecommunications 
and  Information  Administration  (NTIA), 


Department  of  Commerce,  serves  as  the 
President’s  principal  adviser  on 
telecommunications  and  information 
policy.  NTIA’s  functions  were  codified 
as  part  of  the  Telecommunications 
Authorization  Act  of  1992,  Pub.  L.  No. 
102-538, 106  Stat.  3533  (1992)(codified 
at  47  U.S.C.  901-904  (1993)). 

The  National  Endowment  for 
Children’s  Educational  Television  was 
established  by  The  Children’s 
Television  Act  of  1990,  Pub.  L.  No.  101- 
437, 104  Stat.  996,  997  (1990)  (codified 
at  47  U.S.C.  394  (1991)). 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

11.551;  The  National  Endowment  for 
Children’s  Educational  Television. 

Program  Description 

NECET  Background:  NECET  funds  are 
intended  to  support  the  creation  and 
production  of  children’s  television 
programming  that  is  specifically 
directed  toward  the  development  of 
fundamental  intellectual  skills.  In  so 
doing,  NECET’s  efforts  are  intended  to 
supplement  children’s  educational 
programming  that  is  funded  by  other 
governmental  entities. 

Congress  directed  that  NECET  be 
administered  by  the  Secretary  of 
Commerce.  The  Secretary,  in  turn,  has 
delegated  this  responsibility  to  the 
Assistant  Secretary  for  Communications 
and  Information,  who  serves  as  the 
Administrator  of  the  National 
Telecommimications  and  Information 
Administration  (NTIA). 

The  Children’s  Television  Act  of  1990 
stipulates  that,  during  the  first  two  years 
following  project  completion,  NECCT- 
funded  programming  may  be  offered  for 
distribution  only  to  noncommercial 
public  television  stations.  After  the 
initial  two-year  period,  NECET-funded 
programming  may  be  made  available  to 
commercial  media  as  well,  including 
broadcast  television  networks  and 
stations,  and  cable  television  networks 
and  systems,  as  long  as  the 
programming  is  not  interrupted  by 
commercial  advertisements. 

NECET  Objectives:  For  the  FY  1995 
grant  round,  NECET  has  three  major 
objectives  that  applicants  should 
consider  when  preparing  their 
submissions. 

•  To  Improve  the  Fundamental 
Intellectual  Skills  of  Children  Through 
the  Vehicle  of  Television  Programming. 
The  term  “fundamental  intellectual 
skills”  may  be  defined  in  a  number  of 
ways.  In  general,  NECET  interprets  the 
term  broadly,  to  include  those 
competencies  and  abilities  that  enable 
children  to  effectively  understand  and 
cope  with  problems  posed  by  the 


contemporary  world.  Such  skills  might 
include  proficiency  in  traditional 
academic  disciplines,  such  as 
mathematics,  science,  history  or 
reading,  or  they  might  consist  of  more 
abstract  abilities,  concerns  or 
appreciations,  such  as  problem-solving, 
ethics,  multiculturalism  or  diversity. 
Regardless  of  approach,  applicants  are 
also  encouraged  to  incorporate  basic 
human  development  skills,  such  as  self¬ 
esteem  and  pro-social  behavior 
development,  into  their  proposals. 
Finally,  since  most  effective  educational 
television  programming  for  children  has 
an  entertainment  element  woven 
throughout  it,  NECET  applicants  are 
encouraged  to  incorporate  this  element 
into  the  design  of  their  proposals. 

•  To  the  Extent  Feasiole,  to  Support 
the  Development  of  Programming  for 
Children  Aged  6  to  10.  Although  there 
is  a  need  for  high-quality  educational 
television  programming  for  children  of 
all  ages,  NECET  has  identified  the  six- 
to-ten-year-old  child  as  currently  among 
the  most  underserved  by  educational 
television  programming,  and  therefore 
deserving  of  special  consideration  for 
the  FY  1995  grant  round.  Consistent 
with  this  emphasis,  projects  that  meet 
the  needs  of  this  particular  age  group 
are  more  likely  to  be  competitive  and  to 
receive  funding  consideration  than 
projects  focused  on  other  age  groups. 
NECET,  however,  will  not  automatically 
reject  projects  designed  for  other  age 
groups.  In  future  grant  rounds,  NECET 
may  emphasize  projects  designed  for 
different  age  levels. 

•  To  Encompass  a  Broad  Range  of 
Subject  Areas  within  the  Overall 
Context  of  the  Grant  Program.  NECET  is 
imposing  no  limits  on  the  scope  of  the 
proposals  that  may  be  submitted  for 
funding  consideration.  In  selecting  the 
goals  for  their  projects,  applicants  may 
choose  to  encompass  a  broad  array  of 
targeted  skills.  Alternatively,  applicants 
may  choose  to  center  on  a  single 
learning  need. 

Funding  Availability 

The  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act, 
1995,  Pub.L.  No.  103-317, 108  Stat. 

1724, 1747  (1994),  provides  the 
Department  of  Commerce  $2.5  million 
in  assistance  for  the  National 
Endowment  for  Children’s  Educational 
Television  under  47  U.S.C.  §  394,  to  be 
used  for  the  creation  and  production  of 
television  programming  specifically 
directed  toward  the  development  of 
fundamental  intellectual  skills. 

Congress  has  appropriated  a  total  of  $2.5 
million  for  NECET  for  Fiscal  Year  1995. 
NTIA  anticipates  that  in  FY  1995 
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NECET  will  fund  up  to  twelve  grant 
awards,  depending  on  the  nature  of  the 
projects  and  the  need  of  the  recipients, 
and  that  NECET  awards  will  range  from 
$100,000  to  $400,000. 

Matching  Requirements 

NECET  grant  recipients  will  be 
required  to  provide  matching  funds 
toward  the  total  eligible  costs  of  their 
project.  Matching  funds  may  be  in  the 
form  of  cash  or  in-kind  contributions 
(see  OMB  Circular  A-110).  An 
applicant’s  matching  sh^  normally 
must  be  drawn  entirely  from  non- 
Federal  sources.  Fimds  from  another 
Federal  Agency  may  be  used  as  the 
source  of  an  applicant’s  match  only 
when  those  funds  have  been  specifically 
authorized  by  that  agency’s  enabling 
legislation  for  use  as  a  non-Federal 
match  for  Federal  grants. 

The  Department  of  Commerce  will 
award  funds  up  to  50  percent  of  the 
total  eligible  costs  of  a  project,  imless 
extraordinary  circumstances  w^ant  a 
grant  of  up  to  75  percent.  Since  NECET 
funds  are  limited,  applicants  are 
encouraged  to  provide  as  much  outside 
funding  and  matching  support  as 
possible,  and  to  explore  co-production 
and  co-funding  opportimities  for  their 
projects.  Grant  funds  imder  this 
program  will  be  released  in  direct 
proportion  to  non-Federal  matching 
funds  raised  and/or  documented. 

Type  of  Funding  Instrument 

The  funding  instrument  for  awards 
made  imder  this  program  will  be  a 
grant. 

Eligibility  Criteria 

Any  individual,  partnership, 
association,  joint  stock  company,  trust, 
corporation  (not-for-profit  or  for-profit), 
or  state  or  local  governmental  entity  is 
eligible  to  submit  an  application  for 
NECET  funding. 

Award  Period 

Successful  applicants  will  have  up  to 
twenty-four  months  to  complete  their 
project,  although  the  grant  award  period 
will  vary  as  a  fimction  of  the  complexity 
and  scope  of  the  project. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 


Application  Forms  and  Kit 

The  NECET  grant  program  has  a  two- 
stage  application  process. 

Preliminary  Applications:  All 
applicants  are  first  required  to  submit  a 
Preliminary  Application  (Pre- 
Application)  that  provides  a  brief 
narrative  summary  of  the  general  nature 
of  the  proposed  project.  The  Pre- 
Apphcation  consists  of  two  parts;  1)  a 
Standard  Form  424  (SF-424)  (Rev.  4-92) 
Application  for  Federal  Assistance;  and 
2)  a  narrative  summary  of  the  general 
nature  of  the  proposed  project,  not  to 
exceed  five  single-spaced  pages.  An 
original  and  two  copies  of  each 
complete  Pre-Application  is  required  for 
each  project  submission.  No 
organization  or  individual  is  permitted 
to  submit  Pre- Applications  for  more 
than  three  separate  projects.  Videotapes, 
audio  cassettes  and  other  related 
materials  are  not  permitted  with  Pre- 
Applications.  A  copy  of  the  SF-424  and 
an  outline  of  points  to  be  included  in 
the  Pre- Application  narrative  summary 
is  contained  in  the  National  Endowment 
for  Children’s  Educational  Television 
Guidelines  for  Preparing  Applications: 
1995  Grant  Cycle.  This  booklet  may  be 
secured  by  contacting  the  NECET  Office 
by  telephone,  fax,  or  electronic  mail,  as 
descril^  in  the  “Addresses”  section 
above. 

Full  Applications:  The  Full 
Application  is  a  comprehensive 
document  that  consists  of  required 
Federal  forms,  four  sections  of 
additional  information,  and  three 
exhibits.  Detailed  instructions  for 
completing  the  Full  Application  are 
contained  in  the  Guidelines  for 
Preparing  Applications:  1995  Grant 
Cycle  cited  earlier. 

In  addition,  those  applicants 
requesting  funds  for  production  of  a 
series,  in^vidual  program(s),  or  special 
programfs)  are  also  strongly 
recommended  to  submit  a  half-inch 
VHS  videocassette  that  represents  the 
quality  of  work  of  which  die  applicant 
is  capable.  This  tape  may  take  the  form 
of  a  pilot  or  other  sample  tape  of  the 
proposed  project,  or  may  be  a  tape  of  an 
unrelated  nature  that  demonstrates  the 
creative  and  technical  capability  of  the 
applicant.  Applicants  requesting  NECET 
funds  for  pre-production  activities  only 
(e.g.,  plaiming,  research,  development, 
scripting,  etc.)  and/or  for  production  of 
a  pilot  program  do  not  need  to  submit 
a  videocassette  with  their  Full 
Applications.  Videocassettes  will  not  be 
returned. 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by 
NECET,  the  program  anticipates 
receiving  requests  for  copies  of 


applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  are  subject  to  the  Freedom  of 
Information  Act.  Applicants  may 
identify  sensitive  information  and  label 
it  “confidential”  to  assist  NTIA  in 
making  disclosure  determinations. 

Project  Funding  Priorities 

In  general,  NECET  funds  are  available 
to  support  all  of  the  varied  tasks 
associated  with  the  production  of 
children’s  television,  and  project 
eligibility  is  not  limited  to  any 
particular  stage  of  production  or  type  of 
activity  as  long  as  it  is  germane  to  the 
production  of  children’s  television 
programming  that  furthers  the  objectives 
of  the  1990  Act. 

In  general,  NECET  expects  to  aweu'd 
funds  for  four  categories  of  projects: 

Series:  To  initiate  new  series 
productions,  or  to  complete  a  series 
project  already  underway. 

Individual  Programs  or  Specials.  To 
support  production  of  new  individual 
program(s)  or  special(s). 

Pilot  ihvgrams.  To  support  various 
pre-production  activities  (e.g.,  planning, 
research,  development,  scripting,  etc.) 
up  through  and  including  the 
production  of  pilot  program(s). 

Pre-Production  Projects.  To  support 
preliminary  pre-production  activities, 
such  as  planning,  research, 
development  and/or  scripting,  that  will 
eventually  lead  to  production. 

Programming  funded  by  NECET  is 
primarily  intended  for  general  at-home 
viewing  by  children,  although  it  may 
also  have  value  and  be  used  within  a 
school-based  instructional  context. 

Evaluation  Criteria 

Five  Evaluation  Criteria  will  be  used 
to  evaluate  all  NECET  Pre-Application 
and  NECET  Full  Application 
submissions  received  during  the  FY 
1995  grant  cycla.  These  criteria,  and  the 
weight  accorded  each  criterion,  are  as 
follows: 

Creativity  (30  points):  'The  proposed 
project  must  display  a  high  degree  of 
creativity,  originality  and  artistic 
imagination  and,  ideally,  be  unique  and 
innovative  in  its  approach. 

Clarity  of  Educational  Objectives; 
Plan  for  Equating  Educational 
Effectiveness;  Indication  of 
Developmental  Appropriateness  (30 
points):  Apphcants  must  provide:  (1)  A 
clear  statement  of  the  educational 
objectives  of  their  proposal;  (2)  a  plan 
for  evaluating  the  educational 
effectiveness  of  the  proposed  project, 
and  (3)  an  indication  that  the  proposed 
project  is  developmentally  appropriate 
for  the  target  audience  specified  in  the 
proposal. 
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Conformance  with  NECET  Objectives 
(15  points^:  Applicants  must  satisfy 
NECET  that  their  project  will  further  the 
three  NECET  objectives  discussed 
earlier  in  this  Notice:  (1)  To  Improve  the 
Fundtunental  Intellectual  Skills  of 
Children  through  the  Vehicle  of 
Television  Programming;  (2)  To  the 
Extent  Feasible,  to  Support  the 
Development  of  Programing  for 
Children  Aged  6  to  10;  and  (3)  To 
Encompass  a  Broad  Range  of  Subject 
Areas  within  the  Overall  Context  of  the 
Grant  Program. 

Applicant  Capability  (15  points): 
Applicants  must  indicate  why  NECET 
may  be  confident  that  they  will  be  able 
to  complete  the  proposed  project  in  a 
satisfactory  manner.  Applicants  may 
demonstrate  this  capability  in  various 
ways,  including  docmnentation  of 
previous  experience,  description  of 
qualifications  of  key  personnel 
associated  with  the  project,  and 
presentation  of  a  well-developed  plan. 

Thoroughness  of  Project  Plan  (10 
points):  Applicants  must  provide 
evidence  of  a  well-developed  and  sound 
plan  for  execution  of  their  project, 
including  a  detailed  and  realistic  budget 
that  accurately  reflects  the  needs  of  the 
project.  Proje^  timetables  are  also 
acceptable  and  may  be  included  in  an 
attachment  to  the  application. 

Selection  Procedures 

NECET  grants  are  awarded  on  the 
basis  of  a  competitive  review  process. 

Pre-Applications:  Upon  receipt,  each 
NECET  Pie- Application  will  be 
thoroughly  reviewed  and  evaluated  by 
outside  reviewers  with  demonstrated 
expertise  in  the  area  of  children’s 
television  programming.  Criteria  to  be 
used  in  the  evaluation  of  each  proposal 
are  listed  in  the  “Evaluation  Criteria” 
section  of  this  Notice.  Reviewers  will 
provide  written  comments  and  assign 
numerical  points  to  each  Pre- 
Application  proposal,  and  then  make  a 
non-binding  recommendation  to  NECET 
staff  regarding  each  project.  Written 
comments  and  points  assigned  by 
reviewers  will  not  be  made  available  to 
the  applicant,  and  Pre-Application 
submissions  will  not  be  returned. 
Following  reviewer  evaluation,  the 
NECET  Director  will  prepare  a  proposed 
slate  of  the  highest  rated  Pre- 
Applications  based  solely  on  the 
comments,  recommendations  and  points 
assigned  by  outside  reviewers.  This 
proposed  slate  is  then  submitted  for 
consideration  to  the  NTIA 
Administrator,  who,  as  the  selecting 
ofiicial,  shall  make  a  final  determination 
regarding  successful  and  unsuccessful 
Pre-Applications.  Successful  and 
imsuccessful  Pre-Applicants  will  be 


notified  by  letter  about  their  proposals 
in  early  Jime,  1995.  Those  determined  to 
be  unsuccessful  Pre-Applicants  will  be 
dropped  from  further  consideration  for 
the  FY  1995  NECET  grant  cycle.  Those 
determined  to  be  successful  Pre- 
Applicants  will  be  invited  to  submit 
Full  Applications  to  NECET.  However, 
not  all  successful  Pre- Applicants  who 
are  invited  to  submit  Full  Applications 

will  be  funded.  _ 

Full  Applications:  NECET  Full 
Applications  and,  as  may  be  relevant, 
accompanying  videocassettes  will  be 
thoroughly  reviewed  by  a  panel  of 
outside  reviewers  with  demonstrated 
expertise  in  the  area  of  children’s 
television  programming.  The  review 
panels  will  evaluate  Full  Applications 
using  criteria  identical  to  those  used  in 
the  evaluation  of  Pre-Applications. 

These  criteria  are  listed  elsewhere  in 
this  Notice.  Reviewers  will  provide 
written  comments  and  assign  numerical 
points  to  each  Full  Application 
proposal,  and  then  meike  a  non-binding 
reconunendation  to  NECET  staff 
regarding  each  project.  Written 
comments  and  points  assigned  by 
reviewers  will  not  be  made  available  to 
the  applicant,  and  Full  Application 
submissions  and  videocassettes  will  not 
be  returned.  Following  review  panel 
evaluation,  the  NECET  Director  will 
prepare  a  proposed  slate  of  the  highest 
rated  projects  based  solely  on  the 
comments,  recommendations  and  points 
assigned  by  review  panelists.  This 
proposed  slate  is  then  submitted  for 
consideration  to  the  NTIA 
Administrator,  who,  as  the  selecting 
official,  shall  make  a  final  determination 
regarding  those  Full  Applications  to  be 
negotiated  for  a  possible  grant  award.  In 
m^ng  their  final  decisions,  the  NECET 
Director  and  the  NTIA  Administrator 
will  consider  the  following  selection 
criteria: 

•  The  written  evaluations  and  points 
assigned  by  the  outside  reviewers; 

•  The  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
NECET  Objectives  and  Project  Funding 
Priorities; 

•  The  extent  to  which  a  proposed 
children’s  television  project  is  intended 
to  be  used  within  a  general  at-home 
viewing  context,  as  opposed  to  a  school- 
based  instructional  viewing  context; 

•  The  ability  of  an  applicant  to 
immediately  proceed  with  the  project, 
as  demonstrated  by  the  availability  and 
amoimt  of  non-Federal  matching  funds, 
either  raised  or  dociunented;  and 

•  The  availability  of  NECET  funds. 

After  applications  have  been  selected 

in  this  manner,  negotiations  will  take 
place  between  NECET  staff  and  the 
applicant.  These  negotiations  are 


intended  to  resolve  any  differences  that 
exist  between  the  applicant’s  original 
funding  request  and  what  NECET 
proposes  to  fund.  Not  all  applicants 
who  are  contacted  for  negotiation  will 
necessarily  receive  a  NECET  grant. 

When  the  negotiations  are  completed, 
the  NECET  Director  will  recommend 
final  award  actions  to  the  NTIA 
Administrator.  Applying  the  same 
factors  listed  above,  the  Administrator 
will  then  make  the  final  selection  of 
grant  recipients  fi-om  the  pool  of 
negotiated  applications. 

Program  Standards 

Programs  produced  with  NECET  grant 
funding  must  ma^t  broadcast-quality 
production  and  technical  standards 
consistent  with  those  of  the  Public 
Broadcasting  Service  (PBS).  All 
programs  must  be  closed-captioned. 
Programming  funded  by  NECET  may 
not  be  interrupted  with  commercial 
advertising  messages  for  the  life  of  the 
program.  All  NECET-funded 
programming  must  be  aired  with  a 
funding  (underwriting)  credit  for  the 
National  Endowment  for  Children’s 
Educational  Television  (NECET),  and 
any  ancillary  materials  produced  with 
this  grant  shall  contain  a  similar  credit. 
Such  funding  credit  shall  be  consistent 
with  common  practice  for  funding 
annoimcements  on  public  broadcasting 
stations. 

Rights,  Clearances,  and  Distribution 

NECET  grant  recipients  are  entitled  to 
retain  continuing  rights  to  the 
programming  that  they  create  with 
NECET  funding  assistance.  Recipients  of 
NECET  grant  funding  must  comply  with 
all  requirements  of  United  States 
copyright  law,  including  requirements 
to  obtain  permission  from  owners  of 
copyright  in  works  of  authorship  and  to 
pay  any  required  license  fees. 
Accordingly,  NECET  requires  that  all 
completed  creative  works  supported  by 
NECET  funding  have  appropriate 
clearances,  releases,  and/or  other 
documentation  demonstrating  that  the 
organization  or  individual  producing 
the  programming  either  has  obtained 
rights  for  the  use  of  all  elements  in  the 
programs,  or  has  itself  originally  created 
the  work.  These  rights  and  clearances 
apply  to  all  elements  of  such 
programming. 

NECET  Applicants  should  note  that 
they  will  need  to  obtain  an  option  on 
any  material  critical  to  the  successful 
completion  of  their  projects  before  they 
apply  to  NECET,  unless  all  such 
material  has  already  been  cleared  or  is 
entirely  original  with  the  applicant. 
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Other  Requirements 

Federal  Policies  and  Procedures: 
Recipients  and  sub-recipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federed 
financial  assistance  awards. 

Past  Performance:  Unsatisfactory 
performance  under  prior  Federal 
financial  assistance  awards  may  result 
in  an  application  not  being  considered 
for  funding. 

Pre-award  Activities:  If  applicants 
incur  any  costs  prior  to  the  awarding  of 
funds,  they  do  so  solely  at  their  own 
risk  of  not  being  reimbursed  by  the 
government.  Applicants  are  hereby 
notified  that,  notwithstanding  any 
verbal  or  written  assiunnce  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  or  NTIA  to  cover  pre¬ 
award  costs. 

No  Obligation  for  Future  Funding:  If 
an  application  is  selected  for  funding, 
the  Department  of  Commerce  heis  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce.  Receipt  of 
a  NECET  grant,  however,  will  not 
eliminate  the  recipient  from 
consideration  for  futiire  funding. 

Delinquent  Federal  Debts:  No  award 
of  Federal  funds  shall  be  made  to  an 
applicemt  who  has  an  outstanding 
deliimuent  Federal  debt  imtil  either: 

•  Tne  delinquent  account  is  paid  in 
full; 

•  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

•  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

No  Funding  for  Sectarian  Purposes: 
The  E)epartment  of  Commerce  has  a 
long-standing  policy  of  not  funding 
projects  for  purposes  the  essential  thrust 
of  which  is  sectarian.  Consistent  with 
this  policy,  NECET  will  not  fund 
projects  the  essential  thrust  of  which  is 
sectarian.  Sectarian  organizations, 
however,  are  eligible  applicants  and 
may  request  funds  for  non-sectarian 
purposes.  [Compare  with  NTIA  Public 
Telecommunications  Facilities  Program 
(PTFP)  regulations  at  15  C.F.R. 

§§  2301.1,  2301.22(d);  Fordham 
University  v.  Brown,  No.  93-2120 
(CRRKD.D.C.  June  29,  1994),  appeal 
docketed,  No.94-5229  (D.C.Cir.  Aug.  22, 
1994)1 

Name  Check  Review:  All  non-profit 
and  for-profit  applicants  are  subject  to  a 


name  check  review  process.  Officials  of 
state  and  local  governments  and 
officials  of  accredited  colleges  and 
universities  who  are  acting  on  behalf  of 
their  respective  entities  in  applying  for 
assistance  are  exempt  from  ffie  name 
check  review  process.  In  addition,  all 
elected  officials  of  state  and  local 
governments  who  are  serving  in 
capacities  other  than  their  elected 
capacities  when  applying  for  assistance 
are  also  exempt.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fi^ud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity. 

Primary  Applicant  Certifications:  All 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.”  The 
following  explanations  are  hereby 
provided: 

•  Non-prociuement  Debarment  and’ 
Suspension.  Prospective  participants  (as 
defined  at  15  C.F.R.  Part  26,  Section 
105)  are  subject  to  15  C.F.R.  Part  26, 
“Non-procm«ment  E)ebarment  and 
Suspension”  emd  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

•  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  C^  part  26,  Subpart 
F,  “Government- wide  Requirements  for 
Drug-Free  Workplace  (Grants)  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

•  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  Section  105)  are 
subject  to  the  lobb)dng  provisions  of  31 
U.S.C.  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  ^ater;  and 

•  Anti-Lobbying  Disclosure.  Any  - 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
Federal  action,  such  as  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 


continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract, 
grant  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  imder  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications:  Grant 
recipients  shall  require  applicants/ 
bidders  for  sub-grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Delusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  firom  SF-LLL, 

“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

False  Statements:  A  false  statement  on 
an  application  is  groimds  for  denial  or 
termination  of  funds  and  groimds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Intergovernmental  Review: 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

Requirement  to  Buy  American-Made 
Equipment  or  Products:  Applicants  are 
hereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-317,  Sections  607  (a) 
and  (b). 

Paperwork  Reduction  Act:  The 
standard  forms  have  been  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  imder  OMB  Approval  Nos.  0348- 
0043, 0348-0044, 0348-0040  and  0348- 
0046. 

Executive  Order  12866:  This  Notice 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

Dated:  March  17, 1995. 

Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

[FR  Doc.  95-7109  Filed  3-23-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  20 
RIN  1018-AC79 

Migratory  Bird  Hunting;  Proposed 
1995-1996  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary)  With 
Requests  for  Indian  Tribal  Proposals 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migratory  game 
bi^s.  The  Service  also  requests 
proposals  from  Indian  tribes  that  wish 
to  establish  special  migratory  bird 
hunting  regulations.  These  regulations 
will  permit  the  taking  of  the  designated 
species  during  the  1995-96  season.  The 
^rvice  annually  prescribes  outside 
limits  (framework^)  within  which  States 
may  select  hunting  seasons.  The  Service 
has  also  employed  guidelines  to 
establish  specid  migratory  bird  himting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  These 
seasons  provide  himting  opportimities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  tribal  governments  in 
the  management  of  migratory  game 
birds:  and  are  designed  to  permit 
harvests  at  levels  compatible  with 
migratory  bird  population  and  habitat 
conditions. 

DATES:  Tribal  proposals  and  related 
comments  should  be  submitted  by  June 

2. 1995.  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  21, 1995;  and  for  proposed 
late-season  frameworks  on  September  4, 
1995.  The  public  hearing  for  early- 
season  frmneworks  will  be  held  on  June 

22. 1995,  at  9  a.m.  The  public  hearing 
for  late-season  frameworks  will  be  held 
on  August  3, 1995,  at  9  a.m. 

ADDRESSES:  Both  public  hearings  will  be 
held  in  the  Auditorium,  Department  of 
the  Interior  Building,  1849  C  Street 
NW.,  Washington,  DC.  Written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
may  be  mailed  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634 — ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  tribal  proposals 
contact  Keith  A.  Morehouse,  and  for  all 
other  issues  regarding  annual  migratory 
bird  himting  regulations  contact  Ron  W. 
Kokel.  Both  Dr.  Morehouse  and  Mr. 

Kokel  may  be  contacted  at:  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634 — ^ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  For 
administrative  purposes,  this  document 
consolidates  the  notice  of  intent  and 
request  for  tribal  proposals  with  the 
preliminary  proposals  for  the  annual 
regulations-development  process.  The 
remaining  proposed  and  final 
rulemaking  documents  will  be 
published  separately.  For  inquiries  on 
tribal  guidelines  and  proposals,  please 
contact  the  following  personnel. 

— Region  1  -  Brad  Bortner,  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232- 
4181;  (503)  231-6164. 

— Region  2  -  Jefi  Haskins,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103; 
(505)  766-8048. 

— Region  3  -  Steve  Wilds,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building, 
One  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056;  (612)  725- 
3313. 

— Region  4  -  Frank  Bowers,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta, 

Georgia  30345;  (404)  679-4000. 

— ^Region  5  -  George  Haas,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  (413)  253-8576, 

— Region  6  -  John  Comely,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  (303)  236-8676. 

— Region  7  -  Robin  West,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503;  (907) 
786-3423. 

Notice  of  Intent  To  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director,  U.S.  Fish  and  Wildlife 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
limits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1995-1996  in  the  contiguous  United 
States,  Alaska,  Hawaii,  Puerto  Rico,  and 
the  Virgin  Islemds,  under  §§  20.101 
through  20.107,  20.109,  and^O.llO  of 
subpart  K  of  50  CFR  part  20. 

“Migratory  game  birds”  are  those  bird 
species  so  designated  in  conventions 


between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  All  other 
birds  designated  as  migratory  (under 
10.13  of  Subpart  B  of  50  CFR  Part  10) 
in  the  aforementioned  conventions  may 
not  be  hunted.  For  the  1995-96  hunting 
season,  regulations  will  be  proposed  for 
certain  designated  members  of  the  avian 
families  Anatidae  (ducks,  geese,  and 
swans);  Columbidae  (doves  and 
pigeons);  Gruidae  (cranes);  Rallidae 
(rails,  coots,  moorhens,  and  gallinules); 
and  Scolopacidae  (woodcock  and 
snipe).  These  proposals  are  described 
under  Proposed  1995-96  Migratory 
Game  Bird  Hunting  Regulations 
(Preliminary)  in  this  document. 
Definitions  of  waterfowl  flyways  and 
mourning  dove  management  units,  as 
well  as  a  description  of  the  data  used  in 
and  the  factors  affecting  the  regulatory 
process,  were  published  in  the  March 
14, 1990,  Federal  Register  (55  FR  9618). 

Regulatory  Schedule  for  1995-1996 

This  is  the  first  in  a  series  of  proposed 
and  final  mlemaking  documents  for 
migratory  game  bird  hunting 
regulations.  Proposals  relating  to  the 
harvest  of  migratory  game  birds  that 
may  be  initiated  after  publication  of  this 
proposed  rulemaking  will  be  made 
available  for  public  review  in 
supplemental  proposed  rulemakings  to 
be  published  in  the  Federal  Register. 
Also,  additional  supplemental  proposals 
will  be  published  for  public  comment  in 
the  Federal  Register  as  population, 
habitat,  harvest,  and  other  information 
become  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
it  is  anticipated  that  comment  periods 
on  some  proposals  will  necessarily  be 
abbreviated.  Special  circumstances  that 
limit  the  amount  of  time  which  the 
Service  can  allow  for  public  comment 
are  involved  in  the  establishment  of 
these  regulations.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the  hunting 
seasons  and,  on  the  other  hand,  the  lack 
of  current  data  on  the  status  of  most 
migratory  game  birds  until  later  in  the 
summer. 

Because  the  process  is  strongly 
influenced  by  die  times  when 
information  is  aveiilable  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 
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include  seasons  in  Alaska,  Hawaii, 

Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  the 
remainder  of  the  United  States  alraut 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1995-1996 
regulatory  cycle  relating  to  public 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  Dates  shown 
relative  to  publication  of  Federal 
Register  documents  are  target  dates. 

Sections  of  this  and  subsequent 
documents  which  outline  hunting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White- fiunted  Geese 

6.  Brant 

’  7.  Snow  and  Ross’s  (Light)  Geese 

8.  Tundra  Swans 

9.  SandhiH  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White- winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islemds 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
dociunents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore, 
items  requiring  no  attention  will  be 
omitted  and  the  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Public  Hearings 

Two  public  hearings  pertaining  to 
1995-1996  migratory  game  bird  hunting 
regulations  are  scheduled.  Both  hearings 
will  be  conducted  in  accordance  with 
455  DM  1  of  the  Departmental  Manual. 
On  June  22,  a  public  hearing  will  be 
held  at  9  a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Building, 
1849  C  Street  NW.,  Washington,  DC. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 
himting  regulations  will  be  discussed 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck 


seasons  in  the  Atlantic  Flyway,  and 
extended  falconry  seasons.  On  August  3, 
a  public  hearing  will  be  held  at  9  a.m. 
in  the  Auditorium  of  the  Department  of 
the  Interior  Building,  address  above. 

This  hearing  is  for  the  purpose  of 
reviewing  the  status  and  proposed 
regulations  for  waterfowl  not  previously 
discussed  at  the  June  22  public  hearing. 
The  public  is  invited  to  participate  in 
both  hearings.  Persons  wishing  to  make 
a  statement  at  these  hearings  should 
write  to  the  address  indicated  imder  the 
caption  ADDRESSES. 

Requests  for  Tribal  Proposals 

Background 

Beginning  with  the  1985-86  himting 
season,  the  Service  has  employed 
guidelines  described  in  the  June  4, 1985, 
Federal  Register  (50  FR  23467)  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  The 
guidelines  were  developed  in  response 
to  tribal  requests  for  Service  recognition 
of  their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  possibilities  for:  (1) 
on-reservation  hunting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal 
fi'ameworks,  but  on  dates  different  fi'om 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  himting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  firamework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  annual  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Convention).  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  They  also  apply  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  all 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
wildlife  management  authority  over 
such  hunting,  or  where  the  tribes  and 
affected  States  otherwise  have  reached 


agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
noiunembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  &ese  lands.  In  su^  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 
upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  published  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  The  Service  does  not  oppose 
this  harvest,  provided  it  does  not  take 
place  during  the  closed  season  required 
by  the  Convention,  and  it  is  not  so  large 
as  to  adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  the  Service  has  reached  annual 
agreement  with  tribes  (for  example,  in 
Minnesota,  the  Mille  Lacs  Band  of 
Chippewa  Indians)  for  hunting  by  tribal 
members  on  their  lands  or  on  lands 
where  they  have  reserved  hunting 
rights.  The  Service  will  continue  to 
consult  with  tribes  that  wish  to  reach  a 
mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important  ‘ 
international  resource  is  paramount. 

Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  hunting 
regulations  established  by  the  State(s)  in 
which  the  reservation  is  located. 
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Details  Needed  in  Tribal  Pmposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1995-96  hunting  season  must 
submit  a  proposal  that  includes:  (1)  the 
requested  himting  season  dates  and 
other  details  regarding  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest  (mail-questionnaire 
survey,  bag  checks,  etc.);  (4)  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  it  could  be  shown  that  failiue  to 
limit  such  harvest  would  seriously 
impact  the  migratory  bird  resource;  and 
(5)  tribal  capabilities  to  establish  and 
enforce  migratory  bird  himting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  in  the 
proposal,  rather  than  request  a  date  that 
mi^t  not  be  within  the  final  Federal 
frameworks.  Similarly,  unless  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

Tribal  Proposal  Procedures 

Pertinent  details  in  proposals  received 
from  tribes  will  be  published  for  public 
review  in  later  Federal  Register 
documents.  Because  of  the  time 
required  for  Service  and  public  review, 
Indian  tribes  that  desire  special 
migratory  bird  hunting  relations  for 
the  1995-96  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  June  2, 1995. 
Tribal  inquiries  regarding  the  guidelines 
and  proposals  should  be  directed  to  the 
appropriate  Service  Regional  Office 
listed  under  the  caption  SUPPLEMENTARY 
INFORMATION.  Tribes  that  request  special 
hunting  regulations  for  tribal  members 
on  ceded  lands  should  send  a  courtesy 
copy  of  the  proposal  to  officials  in  the 
affected  State(s). 

Public  Comments  Solicited 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Promulgation  of  final  migratory  game 
bird  himting  reg^ations  will  take  into 
consideration  all  comments  received  by 
the  Service.  Such  comments,  and  any 


additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

Comments  received  on  the  proposed 
annual  regulations  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Service’s  office  in 
room  634, 4401  North  Fairfax  Drive, 
Arlington,  Virginia.  Specific  comment 
period  will  be  established  for  each 
series  of  proposed  rulemakings.  All 
relevant  comments  will  be  accepted 
through  the  closing  date  of  the  comment 
period  on  the  particultu  proposal  under 
consideration.  The  Service  will 
consider,  but  possibly  may  not  respond 
in  detail  to,  each  comment.  As  in  the 
past,  the  Service  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Flyway  Council  Meetings 

Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyway  Councils: 

DATE:  March  25, 1995 
— National  Waterfowl  Council,  3:30 

p.m. 

DATE:  March  26, 1995 
— ^Atlantic  Flyway  Council,  9:00  a.m. 

— ^Mississippi  Flyway  Council,  8:00  a.m. 
— Central  Flyway  Council,  8:00  a.m. 

— ^Pacific  Flyway  Council,  10:00  a.m. 

The  Council  meetings  will  be  held  at 
the  Minneapolis  Hilton  and  Towers, 
Minneapolis,  Minnesota. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  “Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  38- 
14)’’,  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16. 1988 
(53  FR  22582).  The  Service’s  Record  of 
IDecision  was  published  on  August  18, 
1988  (53  FR  31341).  In  addition,  an 
August  1985  environmental  assessment 
entitled  “Guidelines  for  Migratory  Bird 
Hunting  Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands’’  is 
available  frnm  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1995-96 
migratory  game  bird  hunting 
regulations,  consideration  will  be  given 
to  provisions  of  the  Endangered  Species 


Act  of  1973,  as  amended,  (16  U.S.C. 
1531-1543;  hereinafter  the  Act)  to 
ensure  that  hunting  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
critical  habitat  and  is  consistent  with 
conservation  programs  for  those  species. 
Consultations  under  section  7  of  this 
Act  may  cause  changes  to  be  made  to 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  document  was  reviewed  under 
Executive  Order  12866. 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  llierefore,  in  accordance  with 
Office  of  Management  and  Budget 
instructions,  a  Final  Regulatory  Impact 
Analysis  (FRIA)  was  prepared  in  1981 
£md  revised  in  1990.  Although  a  FRIA 
is  no  longer  required,  the  economic 
analysis  contained  in  the  FRIA  has  been 
reviewed  and  the  Service  has 
determined  that  it  meets  the 
requirements  of  Executive  Order  12866. 
This  analysis  was  updated  for  1995.  'The 
FRIA  update  included  waterfowl  hunter 
and  harvest  information  from  the  1993- 
94  season.  The  summary  of  the  1995 
update  follows: 

“New  information  which  can  be 
compared  to  that  appearing  in  the  1990 
Final  Regulatory  Impact  Analysis  (FRIA) 
includes  estimates  of  the  1993  fall  flight 
of  ducks  from  surveyed  areas,  and 
hunter  activity  and  harvest  information 
from  the  1993-04  hunting  season. 
Decreased  production  in  prairie  Canada 
and  increased  production  from  the 
northcentral  U.S.  resulted  in  a  total 
1993  fall  flight  of  ducks  similar  (-5 
percent)  to  ffiat  predicted  in  1992. 
Because  the  status  of  ducks  has  not  yet 
fully  recovered  frnm  the  drought  of  the 
1980’s,  hunting  regulations  were 
developed  that  maintained  the  reduced 
hunting  opportunity  established  in  the 
1988-89  season.  There  were  no 
significant  changes  in  hunter  activity 
between  the  1992-93  and  the  1993-94 
seasons.  Hunter  numbers  decreased  by  1 
percent  and  waterfowl  hunters  spent  an 
average  of  3  percent  more  days  hunting, 
resulting  in  a  2  percent  increase  in  the 
total  number  of  hunting  days.  Many 
nonregulatory  factors,  however, 
influence  hunter  participation.  There 
was  essentially  no  change  in  the  total 
duck  harvest  between  the  1992-93  and 
the  1993-94  seasons.’’ 

Copies  of  the  updated  analysis  are 
available  upon  request  from  the  Office 
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1.  Ducks 

A.  General  Harvest  Strategy 


of  Migratory  Bird  Management.  The 
address  is  indicated  under  the  caption 
ADDRESSES. 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  (OMB) 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
However,  the  Service  does  utilize 
information  acquired  through  other 
various  information  collections  in  the 
formulation  of  these  regulations.  These 
information  collection  requirements 
have  been  approved  by  OMB  and 
assigned  clearance  numbers  1018-0005, 
1018-0006,  1018-0008, 1018-0009, 
1018-0010,  1018-0015, 1018-0019,  and 
1018-0023. 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Keith  A.  Morehouse  and  Ron  W. 
Kokel,  Office  of  Migratory  Bird 
Management,  (703)  358-1714. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1995-96  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918), 
as  amended,  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978),  as  amended, 
(16  U.S.C.  712);  and  the  Fish  and 
Wildlife  Act  of  1956  (August  8, 1956), 
as  amended,  (16  U.S.C.  742  a-d  and  e- 

j)- 

Dated:  March  10, 1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  1995-1996  Migratory  Game 
Bird  Hunting  Regulations  (Preliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils;  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specified,  no 
change  from  the  final  1994-95 
frameworks  of  August  17  and  September 
27,  1994,  (59  FR  42474  and  49304)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1994-95 
frameworks  and  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  tribes  are  contained  below: 


Despite  the  ljuge  volume  of 
information  available  on  hunter  activity, 
duck  harvest  levels,  and  population 
status,  the  annual  process  of  setting 
duck  hunting  regulations  has  often  been 
characterized  by  a  lack  of  consensus 
among  managers  on  an  appropriate 
harvest  strategy.  The  Service  believes 
there  are  three  fundamental  reasons  for 
the  annual  debate  over  setting  duck 
hunting  regulations:  (1)  harvest- 
management  objectives  have  not  always 
been  clearly  stated  or  agreed  upon,  (2) 
a  large  number  of  regulatory  options  has 
hindered  our  assessment  of  their  effects; 
and  (3)  management  of  an  international, 
migratory  resource  is  difficult  and  the 
complex  relationship  between  harvest 
and  population  status  could  be  more 
fully  understood.  To  address  these 
difficulties,  the  Service  is  developing  a 
more  formal  and  objective  decision¬ 
making  process.  This  process  requires 
clear  identification  of  harvest- 
management  objectives,  a  limited 
number  of  regulatory  options,  and 
alternative,  yet  credible,  hypotheses 
regarding  the  influence  of  harvest  on 
duck  populations.  Using  these  elements, 
a  harvest  strategy  can  be  developed  to 
help  managers  better  understand  the 
effects  of  hunting,  while  also  providing 
maximum  harvest  opportunities 
consistent  with  long-term  resource 
conservation  goals.  The  Service 
proposes  to  implement  some  aspects  of 
this  process  for  the  1995-96  hunting 
season,  with  broader  implementation  to 
occur  over  the  next  few  years. 

This  year,  as  part  of  the 
implementation  process,  the  Service 
proposes  a  duck  harvest-management 
objective  that  balances  hunting 
opportunities  with  the  desire  to  achieve 
waterfowl  population  goals  identified  in 
the  North  American  Waterfowl 
Management  Plan  (hereinafter  the  Plan). 
Under  this  harvest-management 
objective,  the  relative  importance  of 
hunting  opportunity  increases  as 
populations  approach  the  goals  in  the 
Plan  (e.g.  8.1  million  mallards).  Thus, 
hunting  opportunity  would  be 
maximized  when  the  population  is  at  or 
above  goals.  Additionally,  while  the 
Service  believes  that  the  Plan’s 
population  goals  would  tend  to  exert  a 
conservative  influence  on  overall  duck 
harvest  management,  other  factors,  such 
as  habitat,  also  need  to  be  considered. 

For  the  1995-96  season,  the  Service 
proposes  that  three  regulatory  options 
be  considered:  restrictive,  moderate,  or 
liberal  seasons.  Each  regulatory  option 
or  “package”  would  contain  Flyway- 


specific  season  lengths,  bag  limits,  and 
framework  opening  and  closing  dates, 
mutually  agreed  upon  by  the  Service 
and  Flyway  Councils.  Public  comment 
would  also  be  solicited.  Several  reasons 
exist  for  considering  discrete  regulatory 
“packages.”  First,  the  Service  believes 
that  regulatory  changes  should  be  of 
sufficient  magnitude  to  cause 
measurable  changes  in  duck  harvest 
rates.  Minor  changes  (i.e.,  “tinkering”) 
in  regulations  that  have  little  or  no 
consequential  overall  impact  on 
waterfowl  resources  and  harvest  can 
confuse  both  hunters  and  the  public. 
Second,  waterfowl  managers  must  have 
adequate  time  to  evaluate  proposed 
regulatory  options.  This  evaluation 
involves  a  determination  of  expected 
duck  harvest  rates  and  resource  impacts. 
Frequently,  adequate  time  for  a 
thorough  evaluation  is  not  available 
when  new  regulatory  options  are 
introduced  late  in  the  regulations- 
setting  process.  Introducing  prescriptive 
regulatory  options  or  packages  early  in 
the  regulations-setting  process  allows 
managers  to  carefully  and  thoroughly 
evaluate  the  expected  resource  impacts. 

An  equally  important  component  of 
the  regulatory  packages  is  guidelines  for 
their  use.  Flyway  Coimcils  and 
waterfowl  managers  must  know  when, 
and  under  what  conditions,  to  use  each 
regulatory  package.  These  guidehnes  are 
currently  being  developed  and  will  be 
proposed  by  the  Service  and  made 
available  for  public  comment.  The 
guidelines  will  specify  the  particular 
regulatory  package  appropriate  for 
various  combinations  of  duck 
population  size  and  wetland  conditions 
on  the  breeding  grounds.  For  example, 
liberal  hunting  regulations  would  1^ 
proposed  when  population  levels  were 
high  (relative  to  Plan  goals),  breeding- 
habitat  conditions  were  exceptionally 
good,  or  both.  The  Service  believes  it  is 
important  that  these  guidelines  be 
consistent  with  the  goal  of  maximum 
sustainable  himting  opportunities  and 
the  desire  to  achieve  population  levels 
specified  in  the  Plan. 

In  setting  annual  hunting  regulations 
for  ducks,  the  Service  considers  not 
only  biological,  but  sociological, 
recreational,  and  economic  impacts.  The 
proposed  process  described  above  is 
intended  to  improve  our  understanding 
of  the  biological  impacts  of  hunting  by 
making  more  efficient  use  of  harvest  and 
population  data  from  current  waterfowl 
monitoring  programs,  while 
simultaneously  pursuing  traditional 
harvest  and  population  objectives.  The 
Service  will  continue  to  rely  on  the 
established  process  of  public  input  for 
considering  non-biological  impacts. 
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Specific  details  of  this  year’s 
proposed  regulatory  “packages”  for  each 
Flyway,  guidelines  for  the  use  of  these 
regulatory  packages,  and  a  general 
description  of  the  harvest  management 
objective  and  the  alternative  hypotheses 
of  duck  population  dynamics  that  were 
considered  in  this  proposed  process  will 
be  available  for  public  comment  on 
March  24, 1995,  by  writing  to  the 
address  under  the  caption  ADDRESSES. 
Additional  information  regarding 
specific  population  goals  identified  in 
the  North  American  Waterfowl 
Management  Plan  will  be  avmlable  as 
well  at  the  address  provided  above. 

F.  Zones  and  Splits 

In  1990,  the  Service  determined  that 
the  use  of  zones  and  split  seasons  was 
an  acceptable  means  by  which  States 
could  redistribute  harvest  opportunities 
and  established  a  long-term  strategy  for 
the  use  of  zones  and  split-season 
options  for  duck  seasons  (55  FR  38901- 
38902).  This  long-term  strategy 
contained  guidelines  that  limited 
selection  of  zone/split  options  available 
to  States  to  5-year  intervals.  The  1995- 
96  season  will  be  the  final  year  of  the 
5-year  assessment  period  and  the 
Service  reminds  those  States  that  made 
changes  during  the  last  open  season  in 
1990  that  a  review  of  pertinent  data  (e.g. 
estimates  of  harvest,  hunter  numbers 
and  success)  will  be  required  at  the  end 
of  this  year’s  hunting  season.  This 
review  does  not  have  to  be  the  result  of 
a  rigorous  experimental  design,  but 
nonetheless  should  assist  the  Service  in 
ascertaining  whether  major  changes 
occurred  as  a  result  of  zone/split 
regulations.  As  a  matter  of  information 
for  preparation  of  proposals  for  1996- 
97,  the  Service  does  not  anticipate  any 
changes  in  the  existing  guidelines 
governing  zone  and  split  options  for  the 
upcoming  open  season. 

Temporary  Zone  in  the  Southern  San 
Joaquin  Valley  of  California.  In  1994, 
the  Service  allowed  the  State  of 
California  to  continue  this  zone  on  a 
temporary  basis.  The  Service 
acknowledges  that  the  Southern  San 
Joaquin  Valley  Zone  appears  to  provide 
economic  incentives  for  maintaining 
privately-managed  wetlands,  especially 
during  recent  years  when  season  lengths 
have  been  relatively  short.  Accordingly, 
the  Service  will  consider  allowing  this 
zone  to  continue  on  a  temporary  basis 
during  the  final  year  of  the  5-year 
moratorium  on  zone  changes  pending 
review  of  harvest  and  hunter 
participation  information. 


G.  Special  Seasons/Species 
Management 

i.  Canvasback  Management 

In  1994,  the  Service  re-opened  the 
hunting  season  on  canvasbacks.  Based 
on  population  levels,  expected 
production,  and  projected  harvest 
estimates,  the  Service  believed  that  a 
season  in  all  Flyways  with  a  1-bird  daily 
bag  limit  was  warranted.  The  Service  is 
aware  of  the  high  harvest  potential  for 
this  species  and  will  evaluate  last 
season’s  canvasback  harvest.  For  this 
year,  the  Service  will  defer  a  decision 
on  canvasback  himting  until  the  1994- 
95  harvest  and  1995  spring  population 
status  information  are  available.  The 
Service  proposes  no  change  in  the 
process  employed  for  ^deciding  on 
regulations  governing  the  harvest  of 
canvasbacks. 

ii.  September  Teal  Seasons 

In  1990,  the  Service  established  a 
strategy  for  the  use  of  shooting  hours 
which  stated  that  shooting  hours  would 
begin  at  sunrise  unless  States  could 
demonstrate  that  the  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  species  was  negligible.  During  the 
1993-94  teal  seasons,  several 
Mississippi  and  Central  Flyway  States 
conducted  evaluations  of  shooting  hours 
for  teal  seasons.  In  1994,  the  Service 
allowed  those  States  in  the  Mississippi 
and  Central  Fljrways  that  had  conducted 
evaluations  of  presunrise  shooting  hours 
for  teal  to  begin  shooting  hours  at  one- 
half  hour  before  sunrise,  since  the 
evaluations  demonstrated  that  the 
attempted  harvest  of  non-target  species 
was  no  different  between  pre-  and  post¬ 
sunrise  periods  in  those  States.  The 
Service  notes,  however,  that  final 
reports  of  the  evaluations  are  still 
needed  fi’om  the  Mississippi  and  Central 
Flyway  States  and  believes  that 
comprehensive  final  reports  are 
necessary  for  completion  of  the 
evaluations.  The  Service  has  not  yet 
received  these  reports  and  requests  that 
they  be  submitted  prior  to  the  Jime 
regulations  meetings. 

iii.  September  Teal/ Wood  Duck  Seasons 

Since  these  seasons  were  last 
reviewed  in  the  early  1980s,  the  Service 
requests  that  Florida,  Kentucky,  and 
Tennessee  provide  an  update  of 
recovery  and  survival  rates,  harvest 
estimates,  and  derivations  of  banded 
birds  harvested  during  these  seasons. 
Preferably,  these  reports  should  be 
submitted  prior  to  this  summer’s 
Flyway  meetings.  The  Service  will  make 
a  full  assessment  of  these  seasons 
pending  the  completion  of  the 


cooperative  Wood  Duck  Initiative  final 
report  due  in  1996. 

4.  Canada  Geese 

A.  Special  Seasons 

The  Service  is  currently  reviewing  the 
existing  procedures  for  establishing  and 
evaluating  special  Canada  goose  seasons 
in  the  Atlantic  and  Mississippi  Flyways 
with  the  intent  of  streamlining  and 
simplifying  the  process.  Possible 
changes  the  Service  is  considering 
include  the  elimination  of  the 
experimental-status  requirement  for 
special  seasons  conducted  between  the 
1st  and  15th  of  September.  However, 
States  not  participating  in  the  Migratory 
Bird  Harvest  Information  Program 
would  continue  to  be  responsible  for 
monitoring  hunter  activity  and  harvest 
during  these  special  seasons.  For 
seasons  held  after  September  15,  the 
Service  anticipates  that  current 
requirements  for  special  Canada  goose 
seasons  will  continue. 

B.  Regular  Seasons 

In  the  Atlantic  Flyway,  the  Service 
and  the  Flyway  Council  will 
cooperatively  conduct  an  assessment  of 
the  just  concluded  3-year  harvest- 
reduction  program.  It  is  likely  that 
further  adjustments  to  regular  season 
harvest  regulations  will  be  proposed. 

The  Service  also  remains  concerned 
about  the  status  of  the  Southern  James 
Bay  cmd  Dusky  Canada  goose 
populations.  'The  Service  will  carefully 
review  and  consider  all  harvest 
regulations  to  ensure  that  these 
populations  are  not  impacted. 

5.  White-fronted  Geese 

In  1994,  the  Service  denied  the  Pacific 
Flyway  Council’s  request  for 
liberalization  of  seasons  and  limits  on 
white-fronted  geese  in  Washington, 
Oregon,  and  California  because  the 
population  objective  had  not  been 
attained  and  because  a  Flyway  harvest 
strategy  had  not  been  completed.  Given 
that  the  most  recent  3-year  average 
index  of  Pacific  Flyway  white-fronted 
geese  is  283,600,  with  the  1994  fall 
count  being  324,800,  the  Service  now 
believes  some  liberalization  is 
warranted,  provided  a  suitable  harvest 
strategy  is  developed  beforehand. 

8.  Tundra  Swans 

In  1990  and  1991,  the  Servicfe  agreed 
to  experimentally  increase  the  number 
of  permits  available  to  North  and  South 
Dakota  (1,000  each)  for  tundra  swan 
hunting.  The  additional  permits  were 
also  experimentally  allocated  for  the 
1992-94  hunting  seasons.  An 
assessment  of  these  experimental 


15647 


Federal  Register  /  Vol.  60,  No.  57  /  Friday,  March  24,  1995  /  Proposed  Rules 


seasons  in  the  form  of  a  final  report 
should  he  submitted  to  the  Service  by 
these  States  by  June  1, 1995.  The  final 
report  should  contain  biological 
information  collected  during  these 
experimental  seasons  that  would 
address  the  objectives  identified  in  the 
Memorandum  of  Understanding 
between  the  Service  and  each  State. 
These  objectives  include:  (1)  to 
determine  the  fall  distribution, 
chronology  of  migration,  and 
identification  of  major  concentration 
areas  of  tundra  swans  in  each  State;  (2) 
to  determine  the  number  of  tundra 
swans  harvested  by  permittees  in  each 
State;  and  (3)  to  evaluate  hunter  activity 
and  success,  hunting  methods  and 
harvest  locations  and  estimate  crippling 
losses  associated  with  the  hunting  of 
tundra  swans.  To  properly  address  these 
objectives  the  Service  encourages  these 
States  to  follow  the  evaluation 
guidelines  in  the  “Eastern  Population 
Tundra  Swan  Sport  Hunting  Plan”  that 
was  completed  in  1988,  which  specifies 
that  evaluation  procedures  should 
include  an  annual  harvest  survey  and  a 
minimum  of  2  years  of  population 
survey  information. 


In  1994,  the  Service  restricted  seasons 
and  hunt  areas  in  Utah  and  required 
that  Montana,  Utah,  and  Nevada 
measure  the  accidental  take,  if  any,  of 
trumpeter  swans  by  tundra  swan 
hunters.  Pending  reports  on  the 
occurrence  and  take  of  trumpeter  swans 
in  the  hunt  areas,  possible  additional 
changes  may  be  warranted.  The  Service 
believes  tundra  swan  hunting  in  these 
three  States  is  warranted  but  seasons 
may  be  further  modified  to  minimize, 
but  not  preclude,  the  accidental  take  of 
trumpeter  swans. 

14.  Woodcock 

The  Service  is  concerned  with  the 
gradual  long-term  declines  in  woodcock 
populations  in  both  the  Eastern  and 
Central  Management  Regions.  Although 
habitat  changes  appear  to  be  the  primary 
factor  in  the  declines,  adjustment  of 
harvest  opportunities  may  be 
appropriate  in  light  of  current 
population  trends.  The  Service  and  the 
Flyway  Councils  should  continue  their 
ongoing  review  of  the  status  of 
woodcock  and  cooperatively  develop  a 
harvest-management  strategy. 


15.  Band-tailed  Pigeons 

The  Service  supports  the  continuation 
of  seasons  on  both  the  Coastal  and 
Interior  populations.  However,  the 
Service  remains  concerned  about  the 
long-term  decline  in  the  Coastal 
population  and  continues  to  support 
restrictive  harvest  regulations.  As  in 
1993  and  1994,  all  States  having  band¬ 
tailed  pigeon  hunting  seasons  must 
again  require  either  participation  in  the 
nationwide 'Migratory  Bird  Harvest 
Information  Program  or  require  band¬ 
tailed  pigeon  hunters  to  obtain 
mandatory  State  permits  to  provide 
sampling  frames  for  obtaining  more 
precise  estimates  of  band-tailed  pigeon 
harvest.  Those  States  not  participating 
in  the  Harvest  Information  Program  will 
be  required  to  conduct  a  harvest  survey 
and  provide  the  results  to  the  Service  by 
June  1  of  each  year.  The  Service  will 
continue  to  closely  monitor  population 
and  harvest  information  ft-om  both 
populations  and  will  evaluate  this 
information  in  June  prior  to  making  any 
decisions  regarding  the  1995-96 
seasons.  Indian  tribes  also  should 
consider  this  situation  when  proposing 
harvest  regulations  for  this  species. 
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